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Gurvency and At last there is some actual movement toward a 
Banking Reform. campaign of education on the subject of currency 
and banking reform. The citizen’s league of 
Chicago has been heard from, and democratic political leaders are show- 
ing an interest in the question. Thus the league has let it be quietly 
known that for tactical reasons in the west and south, it is advantageous 
to drop the name of Senator Aldrich from the plan which is to be father- 
ed by that body. In the natural course of things the plan will undergo 
numerous changes anyway, so that it will no longer be the Aldrich plan 
when it is finally launched for discussion. In fact the Aldrich plan as 
published last January was a combination of a number of suggestions 
contained in other plans with several novel features. Nevertheless it is 
obvious that the Senator’s espousal of the project, as it shaped itself, 
gave the impulse required to bring it before bankers and some progress 
was thus assured. It seems clear that the delay in moving upon the 
public mind since January was due to the circumstance that the western 
people are prejudiced against Mr. Aldrich despite the President’s sug- 
gestion that they ‘‘ hear him for his cause,’’ without bias as to his pre- 
vious attitude on public questions. If his name can be dissociated from 
the plan of reform in the discussions out there, the work will be made 
much easier. 


Mr. Bryan’s Views. Without making mention of the Aldrich plan, 

directly, Mr. Bryan has given voice to his views 
onthe subject of banking reformin the Commoner,so that we have now the 
opinion of the putative leader of the Democratic party as to how the 
problem should be solved. He proposes state associations of all banks 
within the several states, or by districts if preferable ; the national su- 
pervision is to be in the Government which is to issue all the currency 
and place sums required from time to time with the state associations 
without security. The associations are then to loan it out in their dis- 
tricts upon adequate security to be determined in the plan. Further- 
more there is to be a system of mutual insurance of deposits by the 
banks, a feature to which Mr. Bryan holds with a tenacity equal to that 
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with which he insists that the sole currency-issuing power should be in the 
Government. Manifestly this is new democratic doctrine, since it wipes 
out state jurisdiction over banking quite effectually. But since it is an 
improvement on the old doctrine, which has always been obstructive, 
we rather welcome it. 


Senator Newlana’s ‘Senator Newlands of Nevada, who has shown 
Ideas. marked ability as a constructive legislator, has 
furnished the public with a more extended out- 
line of the probable, democratic position in which the new principle just 
referred to is emphasized. He bases his contention that national super- 
vision of all banking is essential, upon the proposition that the busi- 
ness is interstate; and interstate exchange as wellas interstate commerce 
is a proper subject for national regulation. This is quite satisfac- 
tory to us: we have said almost the same thing heretofore. He would 
also create state associations, and a national banking commission to 
direct the affairs, clothed with large powers, to be increased as exper- 
ience would show to be desirable. The currency is to be issued by the 
state associations, provision to be made for emergencies to enable ample 
amounts to be supplied as needed. So far there appears no insuperable 
obstacle to harmonizing upon a plan, although he seems to be strenuous: 
ly opposed to anything that looks like a central bank; he thinks the Al- 
drich plan is too much like it to be acceptable, and fears that the Money 
Power may get control thereof. 


His Banking He is equally firm as to some details ; thus he in- 
Restriction Pian. sists that bank capital and surplus should bear a 
relation to the deposits and other liabilities, which 
should be maintained; he suggests a 20 per cent. ratio. Thus as de- 
posits grow, the capital and surplus, which is the security to depositors, 
should be increased. This principle has been recognized in a measure 
in other countries and is worth discussion; but the senator rather tan- 
gles the subject by introducing the reserve holdings as a part of the 
proposed security, unless he means us to consider the capital, surplus 
and cash reserves as constituting the safeguarding 20 per cent; that 
would be easily handled. Hethinks the country banks shouldhold larger 
cash reserves, and all banks should be required to hold the same ratio, 
whether under national or state charters. Whatever else is to be said, 
it is gratifying to note the growing sentiment in favor of central regula- 
tion, which is so badly needed. When leading democrats assent to that 
the prospects are not so gloomy from the political stand-point. 


A Business Man’s Of at least equal value to the discussion are the 
View. views of business men at large, where they have 

given the subject consideration. If one could 

take a census of opinions of those engaged in business, first on the ques- 
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tion of what they have experienced in the past ten years, and then sug- 
gestions as to ways of bettering conditions, we would have a collection 
of material much more valuable for our guidance than all the opinions 
of foreign experts that have been gathered. We wish that more “‘ ordi- 
nary business men’’ would come forward and give views like those we 
publish on another page. We have felt, rather than known, that there 
is a strong under-current of doubt as to the efficacy of the Aldrich plan; 
also that there was a deep-seated prejudice. Two points raised in the 
communication are suggestive and require clarification: the control of 
the proposed Reserve Association, and its actual service to business as 
distinguished from speculation. Unquestionably, doubts upon these 
points must be removed if the business men are to be satisfied. On the 
taxing of the notes, we have so often expressed objection, that we do 
not now repeat it. 


The Question Respectingcontrol,we have ventured the opinion here- 
of Control. tofore that the plan of local organization of the Re- 
serve Association provides for such a wide distribu- 
tion of the voting power under which the management is to be chosen, 
that the danger of monopolistic control is almost negligible. We would, 
however, raise no objection to a larger measure of power in the Govern- 
ment, provided it be very carefully adjusted. The Muhleman plan does 
this, although the feature could be somewhat improved. The Bankers’ 
Association committee is so satisfied with the Aldrich plan of local or- 
ganization, that it is disposed to cut down the Government’s power, 
fearing political interference. Whatever power 7s accorded the Govern- 
ment must be so circumscribed as to avoid the possibility of partisan 
advantage being taken. Since an administration usually lasts only four 
years, this is entirely feasible. Our Supreme Court is so made up; also 
the circuit and district courts and the Inter State Commerce Commission. 
Let us, hence, not despair of finding a way to prevent either political 
domination or monopolistic control. 
The Question Admittedly service to all is an essential requisite 
of Service. to a proper system; and preference must be given to 
the business of production and distribution. In the 
Aldrich plan this is actually recognized, for the purpose is unquestionably 
to use the discounting powers of the Reserve Association for paper based 
upon securities only in case of special emergency, and then the Govern- 
ment must first give its assent. It is fair to ask whether such an emer- 
gency in the speculative market ought not to be provided for. It is 
demonstrated that troubles in that market are far-reaching in their 
effect, touching all business. The danger should be provided against; 
the useofthe means may be circumscribed moreclosely if desired, although 
itwouldseem quite sufficient. It is to be borne in mind that the Association 
operates through its branches, which are semi-independent as to details 
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of transactions. It may be assumed that, in practice, the local needs 
will be specially provided for. Possibly the regulations of the maturity 
of the commercial paper tendered for re-discount can be improved; it is, 
however, to be noted that the re-discounting is for the purpose of giving 
borrowers additional accommodations, and it is presumed that the local 
banks will have paper on hand for the purpose, and not have to create it 
to suit the case. 


Cine o Our correspondent will doubtless be interested to 
Money Trust? learn that a congressional investigation is proposed 
to find out whether there is actually a ‘‘ money trust’’ 
as sO many assert. When we recall how, for many years, it has been 
customary for political leaders of the ‘‘ opposition’’ to make capital out 
of the supposed existence of a malign combination of money powers, this 
action seems to us most welcome. If it is proved that no such thing 
exists, the public is relieved, and there will be no more humbug about 
it; if something is proven to exist that might be so called, it furnishes 
the very best possible argument for the creation of a central organiza- 
tion of banks, that shall be bigger andstrongerthanthe supposed “‘ trust.”’ 
At all events, it is high time that we learn all about this matter officially 
so that we may know what we have to deal with, or, on the other hand, 
that politicians be silenced if there is no such thing; their charges have 
caused disturbance long enough, unless there is foundation for them. 


Qube, tie The chief point of interest in the amalgamation 
Company Merger. of the Mercantile Trust Company of New York 
City with the Bankers Trust Company is that 

it makes the latter the most powerful company, measured by depos- 
its, in the country. The combined deposits foot up the enormous 
sum of $160,467,600; if the capital, surplus and profits are also com- 
bined these will foot up $20,121,700. The alliances of the Bankers 
Trust have always been very strong, and are likely to become stronger 
by reason of thisstep. Taking these into consideration we have a con- 
centration of forces that is sure to be serviceable for financing operations 
of any size, which is of course, the object which those in control had 
in view when they proposed and carried through the merger. In order 
to meet the needs of modern finance we must have large aggregations 
of capital and banking forces, just as we need the small banks for the 
small business of the towns and hamlets which are spread all over the 


country. 


Promoters ot A new idea in bank supervision has been brought to 
New Banks. the front recently by past events; that is, that the 

officials who have charge of the carrying out of the 
laws, exercise actual power in determining whether a bank shall or 
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shall not be established at a given place, where other banks are 
doing business. The subject became burning when some men who 
wanted to establish new banks in two Kansas towns were met by ob- 
jections of the bank commissioner, that no more banks were needed 
there. The question is apparently to go to the courts. There have 
been altogether too many cases of creating unnecessary banks, to be 
followed by liquidation; and this was due to the failure of the officials 
in charge to exercise their authority. It is not a matter that is like start- 
ing another grocery or drug store; the welfare of the public is to be 
considered and the laws provide for such consideration. Comptroller 
Murray of the national bank system has also roused the ire of would-be 
bank promoters, because he interfered in the same manner. But why 
should he not give the law effect as intended ? 
The intent While upon its face it may appear to be an exercise of 
of the Law. very large powers by a supervisory official, it is evi- 

dent that to maintain soundness in a system, such 
power must be exercised by some one. It is out of the question to per- 
mit promoters to determine the point; they have no interest in the 
soundness of the system; frequently they have no interest in the 
communities where they wish to open a bank, but are merely looking 
for a promoter’s profit. While it is true that the national bank act does 
not specifically provide for this power, and many of the state laws are 
equally non-specific, the circumstance that a number of state laws dis- 
tinctly confer the power, warrants the inference that intelligent opinion 
favors the exercise of such discrimination. It is illogical to assume that 
the officials are to act merely in a “‘rubber-stamp’’ capacity; such a 
view is repugnant to all ideas of sound banking, to advance which the 
laws are manifestly enacted. 

—S—S 


Gur Gian The report of our international trade for the year 
Foreign Trade. ending on June 30th last, shows a most satisfactory 
condition. The facts are succinctly stated as follows, 
in millions of dollars: 
Exports. Imports. Total Trade. Balance. 


1911. 2049 1528 3577 521 
1910. 1745 1557 3302 188 
+304 ~29 +275 +333 


We bought less abroad than in 1910, and sold enough more to make 
our credit balance on the merchandise movement $521,000,000; adding 
the net exports of silver, the sum reaches nearly $540,000,000. We gain- 
ed on the gold movement fully $51,000,000, whereas in 1910 we lost 
$75,000,000. The total trade, as well as the exports, reached “’ record’’ 
figures. The importance of cotton is shown by the fact that the value 
of the exports of this great southern staple product was $584,600,000, 
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more than one quarter of the total, and far beyond any previous record. 
The movement in 1910 was just a little under $450,000,000 in value. 


BANKING LAW. 


a The right of national banks to hold real 
Held by National Bank. €State is a question frequently brought 
before the courts. Generally the ques- 
tion comes up under the Federal statute which designates the pur- 
poses for which national banks may hold real estate. Ina recent de- 
cision by the Court of Appeals of Kentucky the question considered 
was the application to national banks of a statute of the State of Ken- 
tucky declaring that no corporation shall hold real estate, except such 
as may be proper and necessary for the carrying on of its legitimate 
business, for a longer period than five years, under the penalty of 
escheat. (See page 666 of this number.) 

It appeared that the First National Bank of Elizabethtown acquired 
the property in question in satisfaction of a pre existing indebtedness 
in 1902, and that it had at all times been anxious to dispose of it, 
but had not done so because a purchaser could not be found who 
would pay enough for it to enable the bank to realize a fair price. 
The bank held the land in a manner authorized by the United States 
statutes, and had reported it from time to time to the national bank 
examiners and to the Comptroller of the Currency, all of whom ap- 
proved the action of the bank. 

The action was brought in 1908 by the Commonwealth of Ken- 
tucky, for the use of the Louisville School Board to escheat the pro- 
perty under the state statute referred to, and the relief sought was 
granted by the lowercourt. The Court of Appeals would have found 
no difficulty in affirming the judgment but for the fact that it was 
a national bank, claiming that the state had no power to escheat 
property owned by a national banking corporation, although the 
property would be subject to escheat if held by any other corporation. 
It was contended on behalf of the bank that the bank was an agency 
of the Federal government, and that, as Congress had provided a 
complete system of laws controlling and regulating the organization 
and conduct of national banks, the State of Kentucky had no author- 
ity to interfere in any way with their affairs. 

It was conceded by the court that the state was without authority 
to enact laws, either in form of constitution or statute, that would in 
any manner conflict with the national banking act. But, in this in- 
stance, the state statute was held not to conflict with the national 
banking act. It is provided in the national banking act that no na- 
tional bank shall hold the possession of any real estate for a longer 
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period than five years, the same period prescribed by the Kentucky 
statute. After the expiration of the five-year period the protection 
extended to the bank by Congress ended, and any land then held by 
the bank became subject to the laws of the state. In the words of the 
court: ‘‘ Wethink that when a national bank exceeds the purpose of 
its creation, and goes beyond the scope of its functions as a national 
banking institution, that the state may deal with such of its transac- 
tions as are in excess of the authority conferred by Congress and in 
violation of the laws of the state, as it would deal with the business 
or property of any other banking corporation.” 

It, therefore, becomes important for national banks to look into 
the statutes of the state in which they are located to see what provi- 
sion may be therein contained with reference to the escheat of real 
estate. The court expressly declined to express an opinion as to 
what might be the effect of a state statute prohibiting the holdirg 
of real estate for a period of less than the five years named in the 


national banking act. 
[ eet | 


Presentment The Negotiable Instruments Law does not define the 
oft Check. period which may elapse between the giving and pre- 
sentment of a check, but makes it incumbent upon the 

payee to present it within a reasonable time. 
Section 322 of the New York Statute provides: ‘“* A check must be 


presented for payment within a reasonable time after its issue or the 
drawer will be discharged from liability thereon to the extent of the loss 


, 


caused by the delay.’ 

As to what constitutes a reasonable time, section 4 reads: ‘‘ In de- 
termining what is a reasonable time or an unreasonable time, regard is 
to be had to the nature of the instrument, the usage of trade or busi- 
ness, (if any) with respect to such instruments, and the facts of the 
particular case.’’ 

In the recent case of Zaloom v. Ganim, decided by the New York 
Supreme Court, and printed on page 657 of this issue, the facts which 
follow appeared. The defendant gave the plaintiff a check on the fourth 
day of the month, after banking hours. The plaintiff deposited it on the 
fifth and it was presented for payment on the sixth. But by that time 
the State Banking Department had taken possession of the drawee bank. 
If the check had been presented for payment on the 5th it would have 
been paid. Under these circumstances it was held that the check was 
presented within a reasonable time and that the drawer was not dis- 
charged. 

In this regard checks stand on a different footing from bills of ex- 
change. Delay in presenting a bill of exchange, either for acceptance, 
or for payment after acceptance, will operate to discharge the drawer 
from his obligation. The liability is not affected by the fact that the 
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drawer in such case did not suffer any loss by the delay. But a check 
is not presentable at all for acceptance. It is presentable for payment 
only, though, of course, a bank may accept a check, if it chooses, and 
the holder so desires. The check may be presented for payment at any 
time within the statute of limitations, and, if the check is presented within 
that period, the drawer is not discharged unless he can show that the 
presentment was within a reasonable time and that he was prejudiced 
by the delay. The prejudice in such cases usually consists in the failure 
of the drawee bank before the time of presentment. When aman draws 
a check he should see that the money to meet it is left in the bank. 
Leaving it there cannot prejudice him. On the contrary it may bea 
benefit to him where he is drawing interest on his bank account. 

This section in regard to delay in presenting checks for payment has 
been criticized on the ground that, delay in presentment discharges a 
drawer only in case the delay has prejudiced him, while a failure to give 
the drawer notice of dishonor of a check discharges him absolutely, 
although the drawer has suffered no loss by the failure to give him 
notice. 

The only answer to the criticism seems to be that these provisions 
have proved satisfactory in the English Bills of Exchange Act for twenty 
years, indicating that little or no harm has resulted, or is liable to, from 


the discrepancy. 
SS 


Notice of Dishonor ! the state of Kentucky a notice of dishonor, 

in Kentucky. to be valid, must be in writing, and it must be 

signed. Under the Negotiable Instruments Law 

a notice of dishonor may be written or oral. Kentucky adopted the Ne- 

gotiable Instruments Law, but, before doing so, it changed that pro- 

vision which designates the form in which a notice of dishonor may be 
given. 

There is no apparent reason why Kentucky was not satisfied with the 
law which permits a notice of dishonor to be in writing or oral. This 
was the rule at common law, of which the Negotiable Instruments Law 
is a substantial codification. This is the rule which applies in every 
state, other than Kentucky, which has adopted the Negotiable Instru- 
ments Law, and in most states which have not. It is a rule that has 
stood the test of time and has given satisfaction. And it is one which 
ought not to be lightly tampered with. 

The fundamental idea of having the Negotiable Instruments Law 
adopted in as many states as possible is to have the law with respect to 
negotiable paper uniform in the different states. And every variation 
of the statute interferes to a certain extent with the idea of uniformity. 
No doubt there may be slight imperfections in the Negotiable Instruments 
Law. Itisonly reasonable tosupposethatthere are. But, onthewhole, 
it is a very carefully thought out piece of legislation, and covers its field 
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in a remarkably thorough manner. If every state undertook to intro- 
duce into it such improvements as might be suggested to its law makers, 
it would become a veritable hodge podge It would throw off every 
appearance of a uniform statute and conditions would be no better than 
they were before the statute was advocated. Fortunately there are very 
few instances of legislative meddling with this law. 

The wording of the Kentucky statute, as adopted, is interesting from 
a rhetorical, as well as a legal, point of view. 

Section 95, as adopted in other states, reads: ‘“‘A written notice 
need not be signed, and an insufficient written notice may be supple- 
mented and validated by verbal communication.’’ 

The Kentucky version reads as follows:  ‘ A written notice need 
be signed, and an insufficient written notice may be supplemented and 
validated by a written communication.’’ 

Section 96, as found on the statute books of other states, is as follows: 
‘The notice may be in writing or merely oral,’’ etc. 

The Kentucky statute declares that ‘the notice may be in writing,’’ 
Coe. 

If the Kentucky Legislature had seriously intended changing the 
rule which permits a notice of dishonor to be verbally given, it might 
at least have expressed its intention in words unmistakable in their mean- 
ing to the end that it would not be necessary to call upon the Court of 
Appeals to determine the object of the change. The question came be- 


fore the court of Appeals in the recent case of Grayson County Bank v. 
Elbert, on page 678 of this issue. 


Unciaimed Savings ‘The great number of unclaimed savings bank 
Bank Deposits. deposits is indicated in a recent decision by the 
United States Supreme Court on page 651 of 
this number. The proceeding was brought by the attorney general of 
the State of Massachusetts to gain possession of 226 unclaimed accounts, 
ranging from $1 to $4,284, on deposit in the Provident Institution for 
Savings in the Town of Boston. The proceeding was brought under a 
Massachusetts statute providing that deposits in savings banks, which 
had remained inactive and unclaimed for thirty years, and the owner 
of which could not be found, should be paid to the state treasurer and 
attorney general. 

The bank contested the proceeding on the ground that the effect of 
the statute was to deprive persons of their property without due process 
of law. But it was held that in view of the terms of the statute, and 
as the bank did not represent the depositors, it could not be heard to say 
that their property was being taken without due process of law. If the 
statute had provided that the money should be paid over to the state if 
the owner, after a short absence, could not be found, or if the account 
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remained inactive for a brief period, a different question would have 
been raised. 

The statute was held to be constitutional and valid. It was declared 
to be reasonable in its terms and to work injustice to no one, inasmuch 
as it provided for the repayment of the money with interest to the owner, 
or his representatives, upon the establishment of a valid claim. 


Check Payabie Banks have frequently suffered loss through their 

60 Ghanedtan. dealing with checks payable to a person in a re- 

presentative capacity. But the mere fact thata 

check is payable to a person as trustee, executor, guardian, or the like 

does not put every one, into whose hands the check may come, upon 

notice that the payee may be wrongfully using the check for his 
own wicked purposes. 

The Supreme Court of Pennsylvania recently decided a case, Hood 
v. Kensington National Bank, (see page 664, infra), which involved 
such a check. The check was payable to ‘‘ Jules Gigon, Guardian 
for Fred R. Hood.” Gigon indorsed the check for deposit to the 
credit of the Hood Leather Company, a firm in which Gigon was a 
partner. Hood brought suit against the bank of deposit to recover 
the amount of the check. The theory of the plaintiff seemed to be 
that, because a check came to the bank in the usual course of busi- 
ness, which was payable to a certain person as guardian, the bank 
was not at liberty to accept the check from any one else, although 
regularly indorsed by the payee. 

The Court said: ‘‘This theory is farfetched, and is without any 
reasonable basis. The bank was under no duty to supervise the acts of 
Gigon as guardian, nor was there anything in the transaction to be 
criticized, in so far as the bank was concerned. It was something en- 
tirely consistent with the ordinary and proper conduct of business. 
Gigon may have used the Hood Leather Company as a means of col- 
lecting the check. It was at most merely the equivalent of his going 
to the bank and obtaining the cash, and paying that over to the leather 
company.” 

If Gigon had deposited the check in question in his personal ac- 
count in the bank, a different question would have been raised. 
There is authority for saying that in such a case, if Gigon had used 
the money for purposes other than those connected with his guardian- 
ship, the bank would have been responsible to the ward. 





A BUSINESS MAN’S VIEW OF THE ALDRICH 
PLAN. 


Editor of the Banking Law Journal: 


OU are quite right in saying that it is about time the business 
men be heard from upon the question of currency legislation. 
Permit me therefore to submit a few remarks as from an ordi- 
nary rank and file business man in an average town. It would 

seem almost as if we as a class have no interest in the question, if one 
judges by the fact that we are not saying anything. And while it 
is true that as far as published statements go we have had little to 
say, let me assure you, that a good many of us are doing some think- 
ing. I for one have been giving it thought for fully two years, and 
during a recent business trip, which took me west as far as Nebraska, 
I undertook to sound men with whom I have business as totheir views. 

I confess that the results were not highly encouraging; too many 
of those to whom I spoke seemed to be willing to leave it to the bank- 
ers to settle upon what should be done. Only a few had taken the 
time and trouble to think how they would be affected by the changes 
which are now proposed. Yet almost all agreed that something 
ought to be done, because they were more or less hit by unpleasant 
experiences in 1907, and have the gumption to realize that the same 
results must be expected if the same causes are allowed to work out 
again, as they did in 1907 and before that. 

It is a misfortune to the country that, knowing this, there is no 
strong disposition among business men to stir themselves to have 
the conditions changed. Some few of those with whom I talked, 
think that nothing can be done to really cure the trouble; that ‘‘ what 
can’t be cured must be endured;” and that business men should 
adjust their affairs to the conditions such as they are. I donot share 
this view, that we are fated to submit to this for all time, and especial- 
ly when I find that experts agree that we don’t have to. So, as I 
have said, I resolved some two years ago to find out more about the 
subject for myself, and have had many talks with the president of 
the bank with which I do business here, who among other things 
gave me your JouRNAL to read. 

Now, I am only a layman; but it occurred to me that it might be 
useful to have a layman, whose business is going to be affected by 
any change in the currency, have a say; and since you seem to be 
‘**cock-sure” that some sort of a law which will centralize the money 
business is best for us, I concluded to give you my thoughts, such 
as they are, to set before the bankers and other experts, if, asI think, 
they may contain some point. 

And here let me say that I am a manufacturer, in a small way— 





636 THE BANKING LAW JOURNAL. 


compared with the big industries; I have a pay roll of about 100 men 
and boys to look after, which means quite a little in our town of 
21,000. Mychief market istothe west. We have one national bank 
and one state bank. I ama stockholder and director in the latter 
and do business with it. This statement gives the reasons for my 
experiences and the conclusions I have drawn from them, which led 
to my views on the question. 

The first thing that appeals to me, and I find it appeals to most 
business men, is that we want our little local banks; and want them 
to be as independent as it is possible for them to be; independent 
that is, of control by men in other towns and cities. We know our 
needs best, and we know, too, the way in which our local business in- 
terests can be served best. It is usually smooth sailing for us until 
we come tothe point where we have to depend on outside accommo- 
dations. 

Our reserve point is New York City. Now, we know very well 
that our New York bank cannot consider us alone, having many 
other banks like ours to think for and help out at times; still we are 
often disappointed because we are unable to get what we think we 
ought to have by way of accommodations. I pass no opinion on the 
question whether we are treated fairly by our New York bank, all 
things considered; I only tell you how we feel about it. And be- 
cause of this the proposal to have a national reserve bank to which 
we could always turn for help when we need it, is very attractive. 

But whether we are going to get what we want, on terms satis- 
factory to us, depends very much upon how the plan is framed and 
who is going torunit. All hands now working on the plan agree 
that the national association is to be owned by banks; and it is now 
apparently agreed that the state banks must not be frozen out; al- 
though some still want to keep out thelittle banks, which is bad policy. 

Assuming thatthe banks are to be in control, it becomes a question 
where the power will be. We here might become part of the New 
York City district in the scheme for electing directors, etc; in which 
case we and our neighboring town banks would really count for 
nothing. So far asthe rest of the country goes there is a feeling 
among the business men that even there New York banks would have 
a big influence. There is no denying that feeling and it must be reck- 
oned with. Theonly thing that they suggest is that the government 
should be given more power to offset the power of the banks, so as 
to prevent concentrating control in New York bankers’ hands. 
They point out that the plan seems to be approved by all of the big 
bankers, which they regard significant, for they cannot imagine that 
they would do so except it be of advantage to the big banks. 

You have got to make it clear that the advantages are not going 
to be one-sided. That’suptothe experts. There may beno ‘‘ money 
power” such as Mr. Bryan so often tells us about; that may all be 





A BUSINESS MAN’S VIEW OF THE ALDRICH PLAN. 637 


ghost-talk; but many believe it and would rather have the power of 
control in the government. 

I might as well touch the other point of what may be called local 
prejudice out west; that is the fact that the proposition comes from 
Senator Aldrich. I see that some people have taken notice of this; 
it is well, because whether right or wrong, there is much suspicion 
out there that Aldrich is not genuinely interested in the interests of 
the people. So strong is this feeling that if there were no chance of 
doing anything except to take a bill called the Aldrich bill, there 
would be no change made in our currency laws for many years to 
come. We might as well recognize this now; it will make things 
easier. 

The next thing that gives food for thought is the number of dis- 
tricts or branches, and how far they may be independent. If there 
are too few districts it means tying up sections which have too many 
clashing interests, likely to create inequalities. Each district must 
be allowed a goodly measure of freedom from interference from the 
others through the central power. You can’t depend entirely upon 
the absence of bias in the central board unless the government is 
strong in it, or unless it is made up so carefully that no section is 
overlooked. The latter is almost impossible in my view. 

But supposing now that all these matters are satisfactorily arrang- 
ed, the question still comes up as to how I and the many thousands 
like me, who in a sense represent the millions who work for us and 
their dependents, are to fare under the proposed system. In the 
first place, it is the general opinion that we men in business are now- 
adays often side-tracked because speculators get so large a part of 
the money just when we need it. If I cannot get accommodations 
when I need them, I may be compelled to shut down or limit my 
production; lay off hands and all that that means. Is the new plan 
going to make it possible for me to depend on getting accommoda- 
tion when I need it, or must my bank in active periods when demand 
is large, refuse me because it cannot get what it needs from the New 
York bank where it keeps its reserve? 

On paper, at first glance, it looks as if the scheme provides for 
just such needs; but does it? It seems to favor commercial paper; 
so that my bank could, in case it got no help from New York, go to 
the national association’s branch and have its commercial paper re- 
discounted. But is not the speculator given practically the same 


show that I am, or even a better show, since there are restrictions on 
the commercial paper. 

If our banks want to borrow to help us business men they can do 
it only with paper already at least 30 days old, and only for 28 days, 
unless they get the guarantee of the local association, in which case 
four months’ paper will be acceptabie. This guarantee plan looks 
well on paper, but it is to cost something and may not always be 
easily obtained. So far as free action is concerned, we business men 
would have to arrange for our borrowings far in advance of needs so 
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as to provide our banks with just the right kind of paper, or pay an 
extra fee. Of course the fee cuts into our profits or makes the con- 
sumer pay more to cover that cost. 

On the other hand, when the executive committee of the reserve 
association and the Secretary of the Treasury approve, there is to 
be unlimited money provided for collateral security borrowing, 
which is the way that the speculator may get accommodations; no 
restriction astotime. It seems to me that if the purpose of the plan 
is to help the productive business of the country there should be 
greater facility given those who represent that business. The specu- 
lative business can take care of itself without a special provision. 

Then again it provides that the rate of interest charged for these 
rediscounts is to be uniform throughout the country; this also looks 
good on paper, and would be acceptable if the rate could always be 
reasonably low. But when actual rates vary so much in the different 
sections, a hide-bound rate for rediscounts seems improper. Thus 
my friends in Nebraska would find a 6 per cent. rate reasonable; but 
to us here it would simply mean an extra tax. 

In fact the framers of the plan don’t seem to appreciate the fact 
that business is not helped by tacking on a tax every time a move is 
made; they nonchalantly provide for taxing the currency that is to 
be issued, apparently ignoring the fact that everytime a tax is paid 
the consumer must stand it. Can’t they get away from this notion? 
I see that the bankers’ committee which has proposed amendments, 
recommends omitting that tax, which is highly commendable. The 
country doesn’t need artificial methods of raising prices just now; 
apparently natural causes have done quite enough in that direction. 

It is argued that unless there is a tax somewhere there will be 
inflation, which is just as injurious. I do not feel competent to say 
how this contention shall be met; but assuming it to be so, it is up to 
the experts to find a way to prevent inflation without taxing legitimate 
business andthe consumers. I have seen it suggested that the way 
to do it is to lay a tax at the time when the inflation shows itself. 

We in our bank are naturally going to try to make every dollar 
of profit that we can, properly; so are the other banks. This of 
course means that many will go too farin extending accommodations; 
and this should be checked. Iam not nowundertakingtosay how; only 
it seems illogical to lay a tax on proper business so as to be sure to 
restrain the improper; something like burning down the house to 
roast your pig. 

I am not pessimistic as to our ability to get out a workable plan; 
but it seems to me that in order to be acceptable we business men 
must be convinced that it will work fairly to all and specially to the 
industrial and commercial interests; which means also that so far as 
the management and control go there must be no room for suspicion 
of favoritism. The people seem to have great faith in their national 
government, and would like to see it have a good deal of power over 
the currency, so as to be outside of politics, like the Supreme Court 
and the Interstate Commerce Commission. They are likely to favor 
a central institution that would be something that they can look upon 
as their own, working for them, treating their business through their 
little local banks fairly, just as their post office business is conducted. 


Respectfully, 
BUSINESS MAN. 





MUNICIPAL BONDS AND MUNICIPAL CREDIT. 


BY MAURICE L. MUHLEMAN, 
Author of “*A Plan for a Central Bank,” published by the Bankise Law Journat Co. 


HERE has been considerable discussion recently, in several quarters 
T and from several points of view, relative to municipal bonds, their 
investment value, their soundness in other respects and the relation 
between the issues and the fiscal conditions of the municipalities. 
A very suggestive table published in the Wal/ Street Journa/, directed 
attention to the increase in municpal debts and the municipal revenues, 
presenting the resulting ratios between the two sums, which indicates 
that there has been a very marked change in revenue requirements and 
hence in taxation, in recent years. Thus the ratio of revenue to debt 
for substantially all American cities, is given at 39.15 per cent. for 1904, 
and at 30.41 per cent. for 1910. 

The inference is that the increase in -he amount of bonds has helped 
to load the expense account by the need to provide for the largely increas- 
ed interest charges and sinking fund in the interval. According to 
these figures the debts of cities increased from $1.528,724,000 in 1904, 
to $2,564,678,000 in 1910, or upward of 66 percent. (These figures rep- 
resent gross debt, as explained below.) The revenues in the mean- 
time grew from $588,611,000 to $780,988,000, or about 33 percent. The 
deduction drawn is that such conditions cannot fail to lower the prices 
of municipal bonds. Yet these figures do not convey conclusive argument 
to that effect. 

Of course lower prices for bonds mean higher investment yield, 
which should make these bonds desirable; but the further inference is 
conveyed by the discussion of the figures, that there are underlying con- 
ditions that tend to neutralize the influence of the higher income yield 
and operate to make the bonds less desirable. The Wad/ Street Journal 
adds: 

‘Undoubtedly it is clear that this regular annual fall in revenue can- 
not continue indefinitely without serious injury to municipal credit; but 
the most pertinent consideration is that in justice to the taxpayer it ought 
to cease at once.”’ 

The subject is too important to be thus dismissed. The volume of 
municipal bonds actually in the hands of the public is now in excess of 
two billions of dollars and their ownership is widely distributed ; more 
widely than is the case in most other classes of securities when the fact 
that savings banks hold them in so large amounts for their numerous 
depositors is borne in mind. Let us therefore examine the subject in 
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some detail in an endeavor to reach fair conclusions. There may be 
different view-points to be considered. 

There is no question but that waste and extravagance in municipal 
government have been the rule rather than the exception, in the past; 
that a part of the expense, and of the large liabilities piled up, is due to 
the defects in our systems of administering the affairs of municipal cor- 
porations, although our management of ordinary business corporations 
is conceded to be most admirable. 

Yet the situation is not so entirely bad as appears to some. The 
very fact that we are able at this time to present statements such as the 
one referred to is a circumstance that should be encouraging as an off- 
set, indicating that progress is being made away from those conditions 
which confessedly tended to deteriorate municipal credit. This has been 
made possible by the labor of the United States Census Bureau, supple- 
mented by the efforts of various civic bodies, by the study by experts, 
and lastly—but not of least importance,—by the co-operation of muni- 
cipal officials impressed with the need for better systems. It was obvious 
to those that publicity was a first essential to bring about the correction 
of evils. In other words a knowledge of conditions, comparisons of 
results, and analyses of accounting and statistical returns, were neces- 
ary to a complete understanding of what was to be corrected. 

Thus, data have been gathered, beginning with 1902, which have 
not only shed much light upon the business, but their study has led to 
the partial abolition of archaic methods of accounting which were, and 
still are, quite prevalent, and the introduction of such methods as are 
universally employed by business corporations. Coincidently modern 
business management has been installed quite extensively, and there is 
distinct progress toward the use of uniform systems throughout the 
land. When perfected, a certain measure of economy will soon be brought 
about; but it will probably take many years before the cost of running 
municipalities will be reduced to a strictly business basis 

In order to keep municipal borrowing somewhat within bounds, most 
states have found it desirable and necessary to establish a limitation 
upon the debt-creating power of their cities by constitutional provision. 
The limitation is based upon the assessed valuation of the property sub- 
ject to taxation, and ranges from 5 per cent. to 10 per cent. of such val- 
uation. But assessed valuation is an uncertain term; in some places 
it is only one-half the actual value of the property, in a few it is supposed 
to be the full value. 

A further limitation is in course of being universally established, 
having been operative for many years in many states; that is that the 
proceeds of bond issues shall not be used for the cost of operation of a 
city; such cost is to be borne currently by the taxpayers. This prin- 
ciple is sound, since only such outlays as clearly provide for the future 
should be made a charge upon the future taxpayers; and clearly if a 
city is extending its waterworks, which are to serve coming generations, 
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it is proper that the cost be allotted so that it is equitably apportioned. 
In fact it would be impossible to provide adequate water-service with- 
out such a provision. 

In practice a distinction must be made between security issues by 
cities, for the reason that many of them employ a method of short-term 
borrowing in anticipation of the payment of taxes. These issues are often 
called “‘ revenue bonds.’’ The subject of borrowing as herein consid- 
ered relates only to the long-term issues, in some instances still known 
by the ancient title “ stock.’’ The revenue bondclass of issues is always 
subject to redemption when the taxes are paid and the presumption is 
that they run only for about a year; actually they sometimes overrun 
that period. 

Taken in connection with municipal credit, the methods of accounting 
are of prime importance, justas is the case in business corporation credit. 
It is not to satisfy mere curiosity that the shareholder of a corporation 
and prospective investor in its securities, scan the reports and accounts 
presented by the managers. The return is significant to them of the 
value, present and prospective, of the property and hence of the securi- 
ties. It discloses the condition of affairs so that each may pass judg- 
ment thereon. Hence the clamor in recent vears for greater publicity 
and the general submission by these private corporations to the prescrip- 
tions calling for publication of returns. 

But if imperatively necessary for the public weal in the case of private 
corporations, how much more is adequate publicity demanded in the case 
of public corporations—i. e., municipalities? Yetthis has been ignored, 
in some cases entirely, in others partially, and with respect to essential 
features. How cana high credit be commanded by cities which keep 
the public in ignorance of the facts requisite to determine that they are 
entitled to credit ? 

There are still undetermined questions relating to some of the methods 
to be employed in the accounting processes; yet through conferences 
of officials having the conduct of municipal finances in charge, and their 
organization into an association, there is going on not only a clearing of 
the ground, but an actual trend toward uniformity, whereas in the past 
there have been almost as many methods of keeping and stating the 
accounts of cities as there were cities. 

Before entering upon the discussion of the direct relation to the credit 
of a city which a proper accounting system bears, it should be stated 
that the improvement in the system quite naturally brings with it improve- 
ment in administration. When the published facts disclose evils,the prob- 
ability of their being corrected is vastly increased ; and accounting officers 
are as a rule empowered to exercise, and do exercise, such supervision 
as will make for betterment of conditions, lessening of waste, and actual 
economies. 

Furthermore it is proper to note that the relation between revenues 
to debt, as worked out in the table referred to, is by no means conclu- 





642 THE BANKING LAW JOURNAL. 


sive evidence of deterioration in municipal credit. Only when it is ac- 
companied by a marked increase in the tax rate and a lessening of re- 
sults derived therefrom, is one justified in concluding that the situation 
is becoming, or has become, such as to require prompt remedial action. 
In the article in question it is also pointed out that the tax rate has in- 
creased in twenty leading cities,from 1905 to 1910, from $17.16 to $18.63: 
that New York City shows an increase of from $15.25 to 18.16. We 
have thus another of the factors necessary to reach a conclusion; there 
is however lacking the final one: the specific cause of the rise in expenses 
and the application of the excess together with the results derived from 
such application. 

Further analysis of the subject will furnish us the light required for 
an intelligent survey of the whole question. 

The primary step in providing an accounting system is to obtain 
and maintain, accurate supervision over the receipts and payments, and 
their proper classification by sources of receipts and objects of payments. 
It is important to determine how much of the receipts is derived from 
taxes, how much from revenue proper, how much from borrowing. It 
is still customary to treat taxes and revenue jointly as revenues; whereas 
it is not inconceivable that a municipality might be placed in a position 
to cover its expenses of operation wholly, or largely,from actual revenues, 
so that taxation would be reduced to a minimum. It is indeed the fact 
that a growing amount of municipal revenue today serves to reduce the 
need for taxation, such as the income from water works and other public 
utilities. Tothe extent that the debt incurred to establish these utilities 
has enabled the city to earn a profit beyond the fixed charges, including 
a sinking fund for the debt, the ratio of debtto revenue has no significance. 

The next important element in such an accounting system is an ex- 
hibit of the use made of the borrowed money. It is too obvious to re- 
quire extended argument, that a prospective investor in bonds of a city 
is interested, not only in the amount of the existing debt, but in the ob- 
jects to which it has been applied, and the objects to which the new issue 
is to be devoted. In other words, what has the city to show for its out- 
lays of borrowed money? This is as pertinent a question in case of a 
municipal corporation as in case of an ordinary business corporation. 
This should be clearly set forth in the accounts; the public at large is 
entitled to know all about it, and that portion of the public which is in- 
vited to lend its money, is especially entitled to know. 

What have the cities to show for the apparently enormous accumula- 
tion of debt? Details are not available later than 1908, when the gross 
debt total was $2,109,000,000. After deducting sinking funds amount- 
ing to $391,000,000, their net debt stood at $1,718,000,000, The prop- 
erty reported by these cities in that year as owned by them was valued 
at $1,713,000,000, and of this the public utility enterprises represented 
$990,000,000. The total did not include sewer systems, streets and 
similar improvements, which were reported by only a portion of the 
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cities. Evidently if these items were added the total would balance the 
debt, and leave a large apparent surplus. 

Statistics are lacking with respect to the earnings of the public utility 
properties of the cities ; but it is quite clear that ifthey pay fixed charges 
plus a sinking fund provision, there is an incongruity in the comparison 
of bonds and revenue, to which reference is made at the beginning of 
this paper ; the assumed evidence of deterioration of municipal credit is 
not so conclusive as it appeared. 

The census report covering 1908, from which the above figures are 
taken, includes a statement indicating that the revenues from the public 
utility investments of cities aggregated some $71,000,000; but the state- 
ment is far from complete ; this is the gross return and would figure 
out a little more than 7 per cent. gross upon the investment; not a satis- 
factory ratio on its face, from a strictly business point of view; the cost 
of operation is reported at nearly $31,000,000, exclusive of interest. 
Upon the other hand the strict business standard is not applicable ; there 
is to be considered also the great public benefit derived—as from ade- 
quate water supply—for which the people are taxed as a whole, to make 
up the actual or constructive deficit. 

It is also proper to make allowance for the fact that in many cases 
the improvements are in the transition stage; that is to say, public 
utility enterprises are under construction and hence not yet earning to 
their full capacity, if at all. 

It is nevertheless to be expected that, as improved methods and better 
accounting systems are more generally introduced, there will be a differ- 
ent storyto be told of the treatment of these investments of public moneys. 

Definite progress is being made in the direction of recognizing the 
principle of distinguishing between self-supporting bonds and others. 
In the case of New York a constitutional amendment now exempts from 
inclusion in the figures to show the basis for limitation of the debt, those 
bonds which have been applied to provide productive facilities,—in par- 
ticular docks and transit systems owned by the city. When such bonds 
are fully supported from income, borrowing to extend such specific 
facilities is authorized, with a further prospective increase in revenue. 

Since New York City owes fully one-third of the aggregate of muni- 
cipal debts of the United States, an examination of its position with re- 
spect to that debt is of special interest. 

In 1908 the net debt, after deducting the bonds held in its sinking 
fund, amounted to $684,000,000. It reported property owned (exclusive 
of streets, sewers, etc.,) of the value of $661,000,000, to indicate in part 
how the money borrowed had been applied; of this sum $295,000,000 
was in property used specifically for public utility enterprises, including 
docks, water works, rapid-transit subways and markets. The income 
from these amounted to $18,500,000 or about 6% per cent. on the es- 
timated investment. 


Complete reports, properly analyzed, are not yet available for 1910, 
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so that in part it is necessary to rely upon figures for prior years. A 

comparison similar to that instituted by the Wa// Street Journal, referred 

to at the outset, shows thus, the amounts being stated in millions of 
dollars ; the funded debted only, is included: 

Revenue. Gross Debt. Ratio. Net Debt. Ratio. Taxes. 

113 553 20.4 396 28.5 78 

R910... 195 946 20.6 689 28.3 133 

While the debt has been very largely increased it will be noted that the 
revenue other than taxes increased from $35,000,000 to $62,000,000 dur- 
ing the period, partly due to the very fact that bonds were issued for 
actually productive enterprises. The ratios, whatever significance may 
be attached to them, remain practically stationary. 

There has been a marked increase in taxation, both in total amount 
and per capita; but the greater part of this increase has been due to the 
increased interest payments required on a larger debt. 

When it is borne in mind that a large part of the increased debt is 
due to the provision being made for a water-supply for future generations 
which, it is estimated, will cost $160,000,000 when completed, the fiscal 
situation is nota discouraging one. Of course the new water supply 
plant so long as incomplete is yielding no revenue; new bridges that 
have been provided, are free of toll, hence not expected to produce in- 
come; new buildings produce no revenue, but represent capitalized ren- 
tals now or heretofore paid to property owners. But general income 
is increasing at a fair ratio. The fact that the revenues pledged to 
the sinking funds produced in 1910 some $17,000,000 more than need- 
ed, is also a factor worth noting. 

But the facts are not adequately placed before the public; there is at 
the moment no published report from which the public can obtain defi- 
nite information as tothe situation; hence when bonds are bought the 
general credit of the city is depended upon, instead of there being con- 
crete support to the credit, by full report of the status of the finances. 

This applies also to only too many of the cities of the United States. 
If properly handled their credit should be high; their bond issues, free 
from local taxation, should be very desirable ; yet, as a matter of fact, 
these bonds are frequently hard to place even at 4 per cent. 

Is it not obvious that improvements in the market for these securi- 
ties can be attained only when a policy of illuminating publicity is adopt- 
ed and maintained? If so, it is certainly encouraging to find that we 
know so much more than formerly, and are likely to be still further en- 
lightened on this subject. 
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V. RIGHTS OF HOLDER (Continued). 


8. Notice Before Full Amount Paid. 

9. Holder Deriving Title Through Holder in Due Course. 
10. Rights of Holder in Due Course. 

11. Presumption and Burden of Proof. 


8. Notice Before Full Amount Paid.—Where the transferee of nego- 
tiable paper receives notice of any infirmity inthe instrument or defect 
inthe title of the person negotiating it, before he has paid the full amount 
agreed to be paid, he will be deemed a holder in due course only to the 
extent of the amount paid before notice. This is section 93 of the Ne- 
gotiable Instruments Law and is expressive of the law as it stood before 
the uniform act was adopted. 

The question has been passed upon by the United States Supreme 
Court. In the case of Dresser v. Missouri & Iowa Railway Construction 
Company, 93 U. S. 93, 23 L. Ed. 815, the action was brought upon 
three promissory notes aggregating $10,000. The defendants set up 
the defense of fraud. The plaintiff paid $500 on the notes before receiv- 
ing notice of the fraud and paid the balance after the fraud had become 
known to him. It was held that he could recover no more than $500. 
The plaintiff contended that negotiable paper may be sold for such sum 
as the parties may agree upon, and that, whether such sum is large or 
small, the title to the entire paper passes to the purchaser. “‘ This is 
true ;’’ said the court, “‘ and if the plaintiff had bought the notes in suit 
for $500, before maturity and without notice of any defense, and paid 
that sum, or given his negotiable note therefor, the authorities show 
that the whole interest in the notes would have passed to him, and he 
could have recovered the full amount due upon them.’’ This statement 
is perhaps a little broad. For, if a person purchases $10,000 worth of 
negotiable paper, to which the maker has a valid defense against a party 
having notice, for the sum of $500, the discrepancy between value given 
and value received would be at least a circumstance tending to show 
bad faith on the part of the purchaser. This, however, is irrelevant at 
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this point, for the only question involved in the present case was whether 
the purchaser could recover the face value of the notes, or only the 
amount paid before he received notice. As stated above, he could 
recover only the latter amount. 

An entirely different question would have been raised had the notes 
been sold for $500. But the notes in question were purchased upon an 
unexecuted contract, upon which $500 only had been paid when notice 
of the fraud and a prohibition to pay was received by the purchaser. 
The residue of thecontract onthe part of the purchaser was unperformed, 
and honesty and fair dealing required that he should not perform it; 
certainly, that he should not be permitted by performing it to obtain 
from the defendants money which they ought not to pay. As to the 
sum which he paid after notice he was not a purchaser in good faith. 
He then paid with a knowledge of the fraud, to which he became a con- 
senting party. And one who pays with knowledge of a fraud is in no 
better position than if he had not paid at all. 

In Albany County Bank v. People’s Ice Company, 92 N. Y. App. 
Div. 47, 86 N. Y. Supp. 773, the plaintiff bank discounted a note made 
by the defendant company and placed the proceeds to credit of the payee. 
The note was presented for payment and payment was refused. The 
bank later commenced this action on the note. The defendant, in its 
answer, set up the defense of failure of consideration. After the an- 
swer was received the bank paid the proceeds to the payee. It was held 
that, as the bank had notice of the infirmity in the note, before it had 
paid the proceeds to the payee, the defendant was entitled to give evi- 
dence of its defense. The bank did not become a holder in due course 
by merely crediting the proceeds of the note tothe account of the payee. 
The transaction was simply a promise on the part of the bank to pay the 
proceeds to the payee by honoring his checks or drafts in the regular 
course of business. The effect of the transaction was merely to make 
the bank a debtor of the payee to the amount of the credit given. As 
the bank had paid no money to the payee, until after it had received 
notice of the maker’s defense to the instrument, the effect of section 93 
was to deprive it of the character of a holder in due course, and the note 
was subject to defenses. 

9. Holder Deriving Title Through Holder in Due Course.—We have 
now covered the attributes of a holder in due course. To constitute 
the owner of negotiable paper a holder in due course the paper must be 
complete and regular upon its face; the holder must have taken the 
paper before maturity, and without notice of previous dishonor; and 
he must have taken the paper in good faith and for value, and without 
notice of infirmity in the instrument, or defect in the title of the person 
negotiating it. If the holder can satisfy all these requirements he is a 
holder in due course. And, being a holder in due course, he has certain 
rights with respect to the negotiable paper which he holds, which one 
who is not a holder in due course may not exercise. These rights have 
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already been referred to and will be taken up further in a subsequent 
section. 


Anomalous as it may sound there is one class of holders of negotiable 
paper, who, although they are not holders in due course, are permitted 
to deal with the paper as though they had received the paper before 
maturity, for value, and without notice. The class referred to is that 
class, the members of which derive their titles through holders in due 
course. The rule is expressed in this manner in section 97 of the Ne- 
gotiable Instruments Law: “‘ A holder who derives his title through a 


holder in due course, and who is not himself a party to any fraud or 
illegality affecting the instrument, has all the rights of such former holder 
in respect to all parties prior to the latter.’* It may be illustrated in 
this fashion. If A makes his note payable to B, in payment for services 
to be rendered and B fails to render the services, B cannot recover on the 
note against A. Breach of the contract by B is a good defense against 
him. If, however, B transfers the note to C before maturity, without 
notice of A’s defense and under such other circumstances as render C 
a holder in due course, C can recover on the note against A. Now if 
C transfers the note to D, and D was not in any way a party to the 
original transaction between A and B, D can recover against A even 
though, at the time he received the note, he had knowledge of A’s de- 
fense against B. In order to recover he does not have to show that he 
himself is a holder in due course. It is enough if he can show that he 
derived his title through one who was a holder in due course. It follows 
that in such a case D could recover against A, even though he took the 
note with notice, after maturity, and without giving value therefor. 

But a payee, whose title is defective, cannot better it by selling it to 
aholder in due course and buying it backagain. Andrews v. Robertson, 
111 Wis. 334, 87 N. W. Rep. 190. Thus, in the case supposed above, 
if B, after selling the note to C, had purchased it back again, the fact 
that the note was transferred to him by a holder in due course would 
not entitle him to hold A on it, for B was a party to the original wrong 
affecting the instrument. 

10. Rights of Holders in Due Course.—The rights of holders in due 
course have already been referred to as incidental to defining such holders. 
The statutory provisions with respect to the rights of holders are found 
in sections 96 and 97 of the Negotiable Instruments Law. Section 96 
provides that ‘‘a holder in due course holds the instrument free from 
any defect of title of prior parties and free from defenses available to 
prior parties among themselves, and may enforce payment of the instru- 
ment for the full amount thereof against all parties liable thereon.’’ 
Section 97 provides that ‘‘in the hands of any holder other than a holder 
in due course, a negotiable instrument is subject to the same defenses 
as if it were non-negotiable.”’ 

With reference to the provision of section 97 Mr. Crawford, in his 
book on the Negotiable Instruments Law, page 76, says: ‘‘ It was not 
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deemed expedient to make provision as to what equities the transferee 
will be subject to; for the matter may be affected by the statutes of the 
various states relating to set-off and counterclaim. In an act designed 
to be uniform in the various states, no more can be done than fix the 
rights of holders in due course. On the question whether only such 
equities may be asserted as attach to the paper, or whether equities 
arising out of collateral matters may also be asserted, the decisions are 
conflicting.’’ 

One of the most important questions that has arisen under the stat- 
ute comes up under section 96. The question is, whether a holder in 
due course may recover upon paper void as between the immediate 
parties because given in violation of some statute, as, for example, 
where the instrument is given for a gambling debt, or is tainted with 
usury. 

In Wirt v. Stubblefield, 17 App. Cas. (District of Columbia) 283, it 
was held that under the Negotiable Instruments Law, a holder in due 
course may enforce a promissory note against the maker, even though 
the note was given for a gambling debt, and that the act repealed an 
earlier statute rendering such notes void. Inthe opinion it was said: 
‘The great object sought to be accomplished by the enactment of the 
statute, was to free the negotiable instrument, as far as possible, from 
all latent or local infirmities that would otherwise inhere in it to the 
prejudice and disappointment of innocent holders as against all the 
parties to the instrument professedly bound thereby. This clearly could 
not be effected so long as the instrument was rendered absolutely null 
and void by local statute, as against the original maker or acceptor.’’ 

Upon the other hand it has been held in Kentucky that this section 
applies only to paper, that might have been obligatory between the 
parties to it, and that hence a holder in due course cannot recover upon 
a note given for a gambling debt. Alexander v. Hazelrigg, 97 S. W. 
Rep. 353. Inthis case it was said: “It has been the policy of this 
State to suppress gaming, and the statutes making gaming contracts 
void were founded upon what the legislature has for many years 
deemed to be sound public policy. It is not conceivable that the General 
Assembly, in the passage of the Act of 1904, (Negotiable Instruments 
Law), for the protection of innocent holders of negotiable instruments, 
intended to or did repeal section 1955, Ky. St. 1903,- which declares all 
gaming contracts void. In our opinion the disappointment now and 
then of an innocent holder of a negotiable instrument would not be as 
hurtful and injurious to the best interests of the State as the removal 
of the ban from gaming contracts.”’ 

Mr. Crawford, at page 74 of his book, says: ‘‘The subject is one, 
perhaps, upon which the courts will never agree; for they will construe 
the section with reference to the policy of their respective states. In 
some states the requirements of commerce will be the controlling con- 
sideration; in others, the protection of the weak and the ignorant.’’ 

The question, of the right of a holder in due course to recover on the 
instrument against a party to the instrument at its inception, where the 
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instrument was negotiated at its inception at a usurious rate of inter- 
est, is also decided differently in different states 

The defense of usury and its availability against a holder in due 
course came up in the case of Klar v. Kostiuk, 119 N. Y. Supp. 683, 
published in the February,1910, number of the BANKING LAW JOURNAL, 
at page 154. Action was against maker and indorser of a note for $1,500. 
Defendants defended on the ground that the note was given pursuant to 
a usurious agreement declaring that $150 had been paid in addition to 
the regular interest. The plaintiffs claimed to be holders in due course. 
It was held that being such, they could recover notwithstanding the 
usurious agreement. It was said in the opinion that, prior to the adop- 
tion of the Negotiable Instruments Law, there was no uncertainty in 
the State of New York about the law in respect to notes usuriously 
given. It was to the effect that ‘‘a note void in its inception for usury 
continues void forever, whatever its subsequent history may be.’’ But 
section 96 of the Negotiable Instruments Law changed this. *“We think,’’ 
said the court, ‘it was the purpose of the legislature in enacting this 
provision to make a radical change in the law of this state affecting 
negotiable paper and that the law now is that a bona fide holder in due 
course holds the note free from any taint of usury.”’ 

The matter of the right of the holder in due course to prevail against 
different defenses was discussed briefly in the article of this series pub- 
lished in the June issue of the BANKING LAW JOURNAL, at page 480. 

11. Presumption and Burden of Proof.—Every holder of a negoti- 
able instrument is deemed, prima facie, to be a holder in due course. 
This is declared by section 98 of the Negotiable Instruments Law. The 
holder, therefore, in the first instance, does not have to prove that he 
gave value for the instrument, received it before maturity, and without 
notice, in order to recover onthe instrument. This isall presumed from 
his production of the instrument. 

But when it is shown that the title of any person who has negotiated 
the instrument was defective, the burden is upon the holder to give 
facts showing him to be a holder in due course. If he cannot do this 
he must show that the person under whom he claims acquired title as 
a holder in due course. If he is unable to prove either of these condi- 
tions, and cannot overcome the defense interposed, he cannot recover 
on the instrument. This is also provided in section 98. 

The same section goes on to provide that “‘the last mentioned rule 
does not apply in favor of a party who became bound on the instru- 
ment prior to the aequisition of such defective title.’’ While the provis- 
ion is clear enough in its meaning it is not one which is always easily 
understood upon first reading. It may be illustrated by simple cases. 
If D, the indorsee of a note, sues A, the maker, and A answers that B, 
the payee obtained the note from him by fraud, D, must then, in order 
to recover from A on the note, show that he is a holder in due course, 
or that he holds under a holder in due course. But the statute declares 
that this rule does not apply in favor of a party who became bound on 
the instrument prior to the agquisition of the defective title. So, if it 
appeared in the case supposed that B did not obtain the note from A by 
fraud, but gave value for it and came by it honestly, and if it further 
appeared that C got possession of the note and fraudulently negotiated 
to D, this would not throw upon D the burden of proving that he is a 
holder in due course. That is the rule would not apply in favor of A, 
who became bound prior to the acquisition of the defective title. 





This Department embraces all the newly decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


UNCLAIMED SAVINGS BANK DEPOSITS. 


Provident Institution for Savings in the Town of Boston v. Dana Malone, Attorney General of the Com- 
monwealth of Massachusetts, United States Supreme Court, May 29. 1911. 31 Sup. Ct. Rep. 661. 


The Massachusetts statute, providing that deposits in savings banks, which re- 


main inactive and unclaimed for thirty years, where the depositor cannot be found 
and no claimant is known, shall be paid to the treasurer and receiver general of the 
state, is constitutional. 


In error to the Supreme Judicial Court of the State of Massachusetts 
to review a judgment which affirmed a judgment of the Probate Court 
in and for the County of Suffolk, inthat state, requiring a savings bank 
to pay over unclaimed deposits to the treasurer and receiver general. 
Affirmed. 

See same case below, 201 Mass. 23, 86 N. E. 912. 

Statement by Mr. Justice Lamar: 

In 1907 the general court of the commonwealth of Massachusetts 
passed an act providing that deposits in savings banks which had re- 
mained inactive and unclaimed for thirty years. and where the claimant 
was unknown or the depositor could not be found, should be paid to the 
treasurer and receiver general. 

Under this statute, which is copied in the margin the attorney gen- 
eral on May 5th 1908, filed in the probate court of Suffolk county a 
petition setting out the names and last known addresses of 226 persons 
who had deposit accounts ranging from $1 to $4,284in the °‘Provident 
Institution for Savings in the Town of Boston.’’ He alleged that for 
more than thirty years no part of the principal or interest had been 
withdrawn, no interest had been added upon any of the pass books, and 
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no additional deposits had been made on any of the accounts; that no 
claimant for any of said deposits was known, and that the depositors 
could not be found. He thereupon prayed that the court would order 
the said sums of money, with the increases thereof, to be paid over to 
the treasurer and receiver general of the commonwealth. A copy of the 
petition was served on the bank, and a citation, addressed to the de- 
positors, was published once in each week for three successive weeks in 
two newspapers in Boston, requiring them each to show cause on July 
16, 1908, why the prayer of the petition should not be granted. 

The savings bank alone answered. It admitted the allegations of 
the petition. It averred, however, that when each deposit was made, an 
agreement was signed by which the by-laws of the bank, made in pur- 
suance of the charter granted December 11, 1816, were assented to 
by the depositor. These by-laws provided that regular semi-annual divi- 
dends of 4 per cent should be declared on all deposits of $5 and over, 
and should be added to the principal; that no dividends should be paid 
on sums above $1,600; that no money could be withdrawn without the 
production of the pass book, and that by a vote of the trustees they 
might dissolve the institution at any time, and divide the whole prop- 
erty among the depositors, in proportion to their respective interests 
therein. 

The bank contended that the act requiring deposits to be paid over 
to the receiver general deprived persons of their property without due 
process of law, and also impaired the obligation of contracts. After 


hearing, the probate court directed the bank to pay over and transfer to 
the treasurer and receiver general of the commonwealth the amounts de- 
posited by the persons named in the petition. On appeal, that order 
was affirmed by the supreme judicial-court of Massachusetts. 


Mr. Justice Lamar, after making the foregoing statement, delivered 
the opinion of the court: 

The Massachusetts statute, as to abandoned funds in saving banks, 
only applies where the owner cannot be found. In the nature of the 
case, therefore, no depositor could except to the judgment of the pro- 
bate court which directed the money to be turned over to the treasurer; 
and it is claimed that, as the bank does not represent the depositors, 
it cannot be heard to raise the objection that their property has been 
taken without due process of law. New York ex rel. Hatch v. Reardon, 
204 U. S. 160, 51 L. ed. 422, 27 Sup. Ct. Rep. 188. This may be 
true, except in so far as its rights are involved in those of the depositor. 
Savings banks are maintained in the expectation that the deposits may, 
for years, remain uncalled for, to the mutual advantage of bank and 
customer. So that, if the statute had provided that the money should 
be paid over to the receiver general if the owner, after a short absence, 
could not be found, or if the account remained inactive for a brief period, 
a very different question would be presented from that arising under an 
act which deals with absence and nonaction so long continued as to sug- 
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gest that the law of escheats or of lost property might be enforced. This, 
however, is not a statute of escheats, since it does not proceed on the 
theory that the depositor is dead, leaving no heirs. It does not purport 
to dispose of lost property, but deals with a deposit the owner of which, 
though known cannot be found. The act is like those which provide for 
the appointment of custodians for the real and personal property of an 
absentee. 

In this case, though the money is on deposit with a bank, which has 
faithfully kept its contract, yet the statute proceeds on the general prin- 
ciple that corporations may become involved, or may be dissolved; or 
that, after long lapse of time, changes may occur which would require 
someone to look after the rights of the depositor. The statute deals 
with accounts of an absent owner, who has so long failed to exercise 
any act of ownership as to raise the presumption that he has abandoned 
his property. And if abandoned, it should be preserved until he or 
his representative appear to claim it; or, failing that, until it should be 
escheated to the state. The right and power so to legislate is undoubt- 
ed. Cunnius v. Reading School Dist. 198 U.S. 458, 49 L. ed. 1125, 25 
Sup. Ct. Rep. 721, 3A. & E. Ann. Cas. 1121. 

The statute here is reasonable in its terms and is so framed as to 
work injustice to no one. It only applies to cases where no deposit has 
been made, no interest added on pass book, no check drawn against the 
account, for thirty years, and where no claimant is known, and the de- 
positor cannot be found. Before the money can be turned over to the 
receiver general, proceedings must be instituted in the probate court, 
and, under the decision of the supreme court of the state, personal no- 
tice must be given to the bank, and citation and notice, usual in the 
probate court, published, so as to give the depositor, if living, and his 
heirs, if dead, opportunity to appear and be heard. Even then the 
property is not escheated, but deposited with the treasurer, to hold as 
trustee for the owner or his legal representatives, to whom it is payable 
when they establish their right. 

It is true that the rate of interest paid by the state is not the same 
as that paid by the bank,—as to sums under $1,600 it is less, and as to 
those over $1,600 itis more. But this is a matter with which the plain- 
tiff in error is not concerned, and can arise only between the state and 
claimant when he asserts a right to property long neglected and appar- 
ently abandoned. 

But the bank insists that there has been no abandonment; but the 
money is in safe hands where it was originally left, under by laws which 
contemplated that the deposit might remain in the bank without interest 
on sums over $1,600 until the corporation was dissolved. It contends 
that to deprive it of the benefit of such deposits is to take property with- 
out due process of law. 

But while there was a possibility that the money might so remain, 
the bank had noright to require that it should be so left. Neither the 
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charter nor the by-laws create anything in the nature of a tontine, under 
which, on dissolution of the corporation, the then depositors would re- 
ceive the money of those absent and unknown. On dissolution, the 
share of a depositor who could not be found would be paid over to his 
legal representative, who might be an administrator in case his death 
was established, or a guardian, in case of mental incapacity, or a trustee 
in bankrupty in case of insolvency, or a representative appointed under 
statutes applicable to abandoned property. But it is not necessary to 
wait for the dissolution of the bank. If the facts warrant it, a legal 
representative can be appointed at any.time, with all the rights incident 
co such appointment, including that of withdrawing the funds and hold- 
ing them for the true owner when he shall establish his claim. 

There is nothing unequal or discriminatory in making the act appli- 
cable only to abandoned deposits in a savings bank. The classification 
is reasonable. Deposits in savings banks are made in expectation that 
they may remain much longer uncalled for than is usual in deposits in 
other banks. This fact makes savings deposits all the more likely to be 
forgotten and abandoned. And as the depositors are often wage earners, 
moving from place to place, there is special reason for intervening to 
protect their interest in this class of property in banks as to which the 
state’s supervisory power is constantly exercised. 

The other questions as to payment without the production of the 
pass book, the rights and relations of the parties arising out of the char- 
ter and contract of deposit, present no Federal question. The statute 
does not violate the Constitution of the United States. The judgment 
is affirmed. 


ACCOMMODATION INDORSEMENT OF MARRIED 
WOMAN. 


Kentucky Title Savings Bank v. Langan, Court of Appeals of Kentucky, June 1, 1911. 
137 S. W. Rep. 846. 


A married woman is not liable on her accommodation indorsement in Kentucky. 
Where she pays money, believing herself liable on a draft which she indorsed for ac- 
commodation, she may recover the money back from the party to whom it was paid. 


Action by Carrie Langan against the Kentucky Title Savings 
Bank & Trust Company. Judgment for plaintiff, and defendant ap- 
peals. Affirmed. 


Ciay, C. On September 24, 1909, a man representing himself as 
W. M. Dunbar called at the office of the Kentucky Title Savings 
Bank & Trust Company, of Louisville, Ky., and presented to its as- 
sistant cashier, Charles L. A. Johnson, a draft for $1,500, dated 
August 2, 1909, drawn by Drexel & Co., bankers, of Philadelphia, 
Pa., on the Continental National Bank, of Chicago, Ill., payable to 
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the order of W. M. Dunbar. At the same time he presented the fol- 
lowing letter: 
Mr. Johnson. 
Dear Sir :—The bearer of this Continental check of Chi- 
cago, Mr. Dunbar, ts a gentleman of high standing and 
in all his dealing—for which we will indorse him. 


Fours truly, 
Dr. P. R. Langan. Mrs. P. R. Langan. 


Johnson then wrote the following note at the bottom of the letter: 
Will cash draft if indorsed by Dr. Langan and Mrs. Langan. 
C. L. A. Johnson a-c. 

Johnson handed the draft and the letter to Dunbar, who returned 
later in the day and presented to Johnson the $1,500 draft, indorsed 
as follows: 

W. M. Dunbar. Mr. P. R. Langan. Dr. P. R. Langan. 

Thereupon Johnson cashed the draft. The nextday Dr. and Mrs. 
Langan, growing suspicious, came to the bank and asked Johnson 
to telegraph Drexel & Co., and inquire if they had issued such a 
draft. Drexel & Co. replied on Monday, September 27th, that they 
had not issued the draft in question. On the same day the Conti- 
nental National Bank, of Chicago, on which the draft was drawn, and 
which had forwarded a remittance draft to pay the draft in question, 
telegraphed, declining to pay, and asked that the remittance draft 
be returned. Theremittance draft reached Louisville on September 
28th, and was immediately returned to the Chicago bank. The 
next day, September 29, 1909, Johnson addressed a letter to Mrs. P. 
R. Langan and Dr. Langan, which, after advising them that the 
payment on the draft in question had been refused and the draft 
protested, concluded as follows: 

It will be necessary for you to pay us $1,504.96 covering 
the amount of the draft, costs and expense incurred, which 
we trust you will do promptly 

Kentucky Title Savings Bank & Trust Co. 
By C. Johnson, Assistant Cashier. 

When this letter was received, Mrs. P. R. Langan was sick. On 
October 2d, three days later, she, in response to the letter, went to 
the office of the Kentucky Title Savings Bank & Trust Company, 
where she had for some time kept a savings account, and carried 
with her her deposit book. Mr. Johnson made out a check for 
$1,504.96, which she signed. Subsequently Mrs. Langan, under the 
name of Carrie Langan, brought this action against the Kentucky 
Title Savings Bank & Trust Company to recover the amount so paid, 
on the ground that the payment was made under a mistake of law 
and in ignorance of her legal rights, and because of the wrongful, 
illegal demands, threats and persuasion of the defendants. The 
bank, by answer, denied any false representations, threats, or illegal 
persuasions on its part, and further pleaded presentation of the let- 
ter, the written indorsement of plaintiff and her husband, the non- 





LEGAL DECISIONS. 655 


payment and protest of the draft, and that notice was promptly 
given to all parties; also, that plaintiff, with full knowledge of her 
legal rights, executed her check for the amount of the draft and pro- 
test fees. A jury trial was had, and, upon the conclusion of all the 
evidence, the court gave a peremptory instruction in favor of plain- 
tiff, and the bank appeals. 

In addition to the facts above set forth, it appears from the record 
that on September 23, 1909, Dunbar called up Dr. P. R. Langan, appel- 
lee’s husband, at his residence, and expressed a desire or intention of 
purchasing a lot of land, owned by appellee. The doctor priced it 
to him at $3,600. This was more than the amount which appellee 
had paid for the land, and was regarded as a good sale. Dunbar 
left, saying he would look at the property and return the next day, 
September 24th. He obtained from the doctor the letter of intro- 
duction above set out. It will be observed that appellee’s name is 
signed to the letter as *‘ Mrs. P. R. Langan.” Appellee claims that 
she did not sign the letter in question. Appellant’s testimony is to 
the effect that the signature isin her handwriting and resembles 
her handwriting on several checks which were introduced. When 
Dunbar returned with the draft, he asked the doctor to indorse it, 
and to get Mrs. Langan also toindorse it. The doctor agreed to this. 
He walked into the next room, where he found Mrs. Langan, and 
asked her to indorse the draft. This she claims she declined to do. 
She further testified that the doctor told her to write his name on the 
back of the draft, and she did so at his instance and in his presence, 
writing the name ‘*‘ Mr. P. R. Langan” as plainly as it could be written. 
As the doctor was an old man, she claims she had often, at his request, 
written his namefor him. After writing the name as above indica- 
ted, the doctor went back into the parlor. This was the last appel- 
lee saw of the draft until appellant required herto givea check for 
the amount of it and protest fees on October 2, 1909. Whenshe went 
to the bank in response to appellant’s letter, she presented the letter 
to Mr. Johnson and to Mr. Richard Langan. Inanswer to a question, 
Mr. Johnson stated that they had sent the letter, and said, ‘‘ We hold 
you forit.” Later on, Johnson told appellee she was in duty bound 
to payit. Appellee claims she relied upon the statement made by 
Johnson, and would not have paid the draft had not Johnson told her 
that they held her for it, and she was in duty bound to pay it. She 
never received any of the proceeds of the draft. 

For appellant, Johnson, the assistant cashier, testified that he 
cashed the draft in question on the faith of Mrs. Langan’s indorse- 
ment; that he thought at the time Mrs. Langan intended the signa- 
ture on the draft to be her signature, and had unintentionally left off 
the ‘‘s.”" Both the doctor and Mrs. Langan came to the bank in re- 
sponse to the letter which he had sent. Mrs. Langan brought her 
deposit book, asked him to fill out a check for the amount necessary, 
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which he did, and Mrs. Langan signed it. He then charged it off 
on her pass book. Her husband was present at the time. Did not 
use any coercion or threats of any kind, and did not state to Mrs. 
Langan that she was legally bound to pay the draft. Did not recol- 
lect exactly what he did say to her. Mrs. Langan recognized her 
liability and came to the bank in response to the former notice in 1e- 
gard to the protesting of the draft. 

By § 2127, Ky. Stat. (§ 4630, Russell’s St.) it is provided: ‘*No 
part of a married woman’s estate shall be subjected to the payment 
or satisfaction of any liability, upon acontract made after marriage, 
to answer for the debt, default or misdoing of another, including 
her husband, unless such estate shall have been set apart for that 
purpose by deed of mortgage or other conveyance; but her estate 
shall be liable for her debts and responsibilities contracted or in- 
curred before marriage, and for such contracted after marriage, ex- 
cept as in this act provided.” This provision was enacted for the 
purpose of protecting married women, and has been liberally ccn- 
strued bythis court so as to effectuate the purpose of the Legislature. 

There being no proof to show that appellee received any of the 
proceeds of the draft, or that Dunbar was her agent for the purpose 
of collecting the draft, she, by signing the draft in question and not 
indicating her purpose to become bound in any other way, became 
bound merely asan accommodation indorser. Ky. St. § 3720b, subsec. 
63 (section 1932). By her indorsement, therefore, she undertook in 
certain contingencies to answer for the debt, default, or misdoing 
of another without having set apart her estate for that purpose by 
deed of mortgage or other conveyance. That being true, her con- 
tract of indorsement falls plainly within the purview of the statute, 
and was therefore not binding. 

The rulein this state, adopted at an early day and followed by a 
long line of decisions, is that whenever by a clear or palpable mis- 
take of law or fact, essentially bearing uron and affecting the ccn- 
tract, money has been pa'd without consideration, which in law, honor 
or conscience was not due and payable, and which in honor or good 
conscience ought not to be retained, it can and ought to be recovered. 
In this connection it is insisted that appellee, whether legally bound 
or not, was under a moral obligation to pay the draft; or that. if 
this be not the case, she had the right voluntarily to pay her hus- 
band’s debt, as the section, supra, does not prevent her from doing 
what she pleases with her own money. 

In reaching this conclusion, we assume that appellee signed her 
own name to the draft, intending it as her signature. She did not 
go to the bank for the purpose of voluntarily paying her husband’s 
debt. The evidence leaves no doubt that the payment was made 
under the mistaken belief that she was legally bound. Appellant 
discounted draft not only with knowlege that appellee was merely 
an accommodation indorser, but a married woman. 

Being of the opinion that appellee was not bound upon the draft 
in question, and that she paid the same because of the appellant’s let- 
ter notifying her that it would be necessary to do so, we conclude that 
appellee made the payment under a mistake of law, when the money 
was not owing in law or conscience, and ought not in honor or good 
conscience to be retained by the appellant. 

It follows that the trial court properly directed a verdict in favor 
of the appellee. Judgment affirmed. 





LEGAL DECISIONS. 


PRESENTMENT OF CHECK. 


Zaloom v. Ganim, New York Supreme Court, Appellate Term, April 27, 1911. 129 N. Y. Supp. 85. 


The defendant gave the plaintiff a check on August 4th after bank hours. The 
plaintiff deposited it in his bank on August 5th and it was presented for payment 
on August 6th, when payment was refused because the State Banking Department 
had taken possession of the drawee bank. The check would have been paid if pre- 
sented on August 5th. It was held that the check was presented within a reasonable 
time, as required by the Negotiable Instruments Law and that the drawer was not 
discharged. 


Action by Selim F. Zaloom against Beshara Ganim and another. 
Judgment for plaintiff, and defendants appeal. Affirmed. 


Henprick, J. A check is defined by section 321 of the negotiable 
instruments law (Consol laws 1909, c. 38) as ‘‘a bill of exchange drawn 
on a bank, payable on demand.” The same section provides: 

‘* Except as herein otherwise provided, the provisions of this chapter applicable 
to a bill of exchange payable on demand apply to a check.” 

Section 322 limits the time within which a check must be present- 
ed in the following language: 

‘* A check must be presented for payment within a reasonable time after its is- 
sue or the drawer will be discharged from liability thereon to the extent of the loss 
caused by the delay.” 

As to a reasonable time the law (section 4) reads: 

‘‘In determining what is a reasonable time or an unreasonable time, regard is 
to be had to the nature of the instrument, the usage of trade or business (if any) 
with respect to such instruments, and the facts of the particular case.” 

The facts found by the trial justice must be regarded as the facts 
of this particular case, and are in part as follows: The defendant 
gave his check, dated August 4, 1910, drawn on the European-Ameri- 
can Bank in this city, and delivered it between 4 and 5 o'clock in the 
afternoon of the day of its date to the plaintiff in payment of a debt. 
Plaintiff on the following day, August 5, 1910, deposited the check to 
his account in his own bank of deposit, the National Reserve Bank, 
which is also located in this city. On August 6, 1910, the National 
Reserve Bank, in the regular course of business, presented the check 
to the European-American Bank for payment, where payment was re- 
fused, because of the fact that the State Banking Department had 
taken possession of the bank, which had suspended payment. Had 
the check been presented on August 5, 1910, it would have been paid. 

The negotiable instruments law does not define the period which 
may elapse between the giving and presentment of a check, but makes 
it incumbent on the payee to present it within a reasonable time. Sec- 
tion 322. ‘* Reasonable” is a relative term, to be determined accord- 
ing to the circumstances of the case. 33 Cyc. 1560. ‘‘ Reasonable 
time” means: 

‘* So much time as is necessary under the circumstances conveniently to do what 
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the contract requires should be done.” Hinds v. Kellogg (Com. P1.) 13 N. Y. Supp. 
922. 

Lord Ellenborough, ina leading case (Rickford v. Ridge, 2Campb. 
537), discussing the rules of law applicable to checks, their present- 
ment, notice, and protest as between drawer and payee, says: 

‘¢ The rule to be adopted must be a rule of convenience.” 

Usage of trade is a course of dealing; a mode of conducting trans- 
actions of a particular kind. 2 Bouvier’s Law Dictionary, 1182. By 
the phrase ‘‘ usage of trade” the law means usage fixed in the com- 
mercial law. It must be known, uniform, certain, reasonable, and 
not contrary to law or opposed to public policy. 

‘¢ The true test of a commercial usage is its having existed a sufficient length of 
time to become generally known, and to warrant a presumption that contracts are 
made in reference to it.”” Smith v. Wright, 1 Caines 43, 2 Am. Dec. 162.” 

Before the establishment of the Clearing House Association on 
October 11, 1853, there were 52 banks in this city, each sending mes- 
sengers back and forth to present checks for payment, and, as there 
was no national currency, balances had to be paidin goldcoin. The 
labor of counting and carrying this was so onerous that actual trans- 
fers of cash were made but once a week, although accounts were bal- 
anced on the pass books and bills were exchanged daily. The bags 
of coin were so heavy and precious that they were often transported 
in wagons guarded by militia. Since the formation of the Clearing 
House Association, the obligations of almost the total number of banks 
in this city are balanced daily, with the least possible transfer of 
actual cash from debtor to creditor banks. The messengers of the 
various banks meet daily at a stated time at the Clearing House, to 
adjust balances of accountsand receive and pay differences, thus obvia- 
ting the confusion, labor, expense and danger of loss which would be 
incident to the presentment of hundreds of thousands of checks daily 
to the various banks in thiscity. Encyclopedia Americana. 

The annual report for the year 1910 of the manager of the New 
York Clearing House Association shows that in 1854 the average 
daily clearings through the New York Clearing House were $19,104,- 
504.94, and the clearings for that year were $5,7£0,455,987.06. In 
1906 the average clearings were $342,422,772.57, and the total for that 
year was $103,754,100,091.25. In 1910 the daily average clearings 
were $338,461,911.11, and the total for that year was $102,553, 959, - 
069.28. The average number of checks that pass daily through the 
New York Clearing House is 250,000. The Clearing House Associa- 
tion is now composed of 31 national banks and 18 state banks. There 
are 31 banks and trust companies in the city of New York and vicin- 
ity, not members of the Association, which make their exchanges 
through banks which are members of the Association—a total of al- 
most every bank and trust company in this city. 

This usage of trade and business in presenting checks for payment 
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has became incorporated into the banking business of the state and 
country, and would be seriously affected if immediate presentment 
to the paying bank were required. Bearing in mind the general com- 
mercial law that the paying bank is required to satisfactorily identify 
the payee (Meyers v. Brown [App. Div. Feb., 1911] 127 N. Y. Supp. 
374, reported in the New York Law Journal, February 8, 1911) and 
bearing in mind also the vast number of checks daily used in the city 
of NewYork, it is apparent that, if the banks and trust companies of 
New York City were required, immediately upon their receipt, to 
present deposited checks to the banks upon which they are drawn for 
payment, confusion amounting almost to chaos would be the result. 

In Hooker v. Franklin, 2 Bosw. 500 (affirmed, Court of Appeals, 
October, 1861), Bosworth, J., says: 

‘* A rule which required all banks in the city of New York to present for pay- 
ment all the checks deposited by their customers on the day of their deposit would 
compel them to decline business of that character and defeat the objects, in many 
cases, for which deposits are made, and put an end to certain facilities, which result 
from obtaining credit for the amount of a check, for the day of its deposit, without 
providing for its payment until the following morning.” 

It is further said: 

‘‘ Certainly no laches can be imputed to a depositary, receiving it for present- 
ment and collection, who, in presenting it on the next day after its receipt, acts in 
conformity with the regular and established course of business in such cases.” 

I have not overlooked the cases which hold that a check on a 
bank in the city in which the payee resides must be presented for 
payment not later than the day following its receipt. These cases 
may be distinguished from the case under review. The facts and 
circumstances in each case must in a great degree govern the rule to 
be applied, and the facts in those cases differ materially from those 
of the present case. They are briefly as follows: 

In Smith v. Miller, 43 N. Y. 171, 3 Am. Rep. 690, the payee of a 
draft, upon presenting it for payment, by surrendering it to the 
drawee and accepting a check for the amount, which he neglected 
to present until the following day, discharged the drawer of the draft. 

In Carroll v. Sweet, 128 N. Y. 19, 27 N. E. 763, 13 L. R. A. 43, a 
debtor paid his debt with a check of a third party indorsed by himself. 

By the neglect of the creditor to present the check for pay ment un- 
til nine days thereafter, the debtor was discharged from liability as 
indorser irrespective of any question of loss or injury. 

In Kramer v. Grant, 60 Misc. Rep. 110, 111 N. Y. Supp. 709, the 
attorney for the payee of a check (and for the purpose of that case, 
his agent) appropriated and negotiated the check, instead of deposit- 
ing it for collection within 24 hours after it was received, and the court 
does not even intimate that presentment for payment must be made 
within 24 hours. 

In Murphy v. Levy, 23 Misc. Rep. 147, 50 N. Y. Supp. 682, the 
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payee delivered the check to a third party in payment of his debt, 
and it was not presented by the third party for payment until four 
days thereafter. 

In Dehoust v. Lewis, 128 App. Div. 131, 112 N. Y. Supp. 559, the 
check was received in payment of the debt on October 12th, and was 
not deposited by an indorsee until October 23d; all of the parties re- 
siding in the same city. 

Upon the facts in this case, the deposit of the check on the morning 
of the day after its receipt, it having been received after banking 
hours, and its presentment for payment in the usual course of busi 
ness by the bank of deposit on the day following, shows due diligence 
in the presentment of the check. I am confirmed in the views here- 
in expressed by the opinion in Loux & Son v. Fox, 171 Pa. 68, at 
pages 72, 73, 33 Atl. 190, a case almost identical with the one under 
consideration. 

The judgment should be affirmed, with costs. 

LEHMAN, J., concurs. 

Detany, J., dissents. 


DEFENSE TO PROMISSORY NOTE. 


Bond v. Vandegrift, New York Supreme Court, April 12,1911. 128 N. Y.Supp. 1078. 


The maker of a note may defend an action by the payee by showing that the 
note was executed merely as a receipt and was never intended to take effect as a note. 
In this case it was held that the defendant did not establish this defense. 

Action by Allen Bond against Joseph A. Vandegrift. From an 
order of the City Court of the City of New York, setting aside a ver- 
dict for defendant, and ordering a new trial, he appeals. Affirmed. 

Argued before Lenman, Seapury and GERarD, JJ. 


GerarD, J. This action was brought upon a promissory note made 
by defendant to the order of plaintiff for $739.66. The defendant 
admitted the making of the note, but set up as a separate defense 
that the note sued on was a renewal note of a note for $700, given 
by defendant to plaintiff upon an oral agreement that the defendant 
should not be liable thereunder, and that the note was executed and 
given tothe plaintiff merely as a receipt or voucher, to show the 
amount of moneys advanced up to that date by the plaintiff in the 
promotion of the Equitable Bond & Certification Company, not then 
in existence, but in the promotion of which companydefendant claims 
plaintiff wasinterested. Defendant further claims that plaintiff sub- 
scribed to shares of the company, and that at the time of the exe- 
cution of the note that it was agreed that the amount of the note 
should be credited plaintiff on the purchase of the stock; that about 
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a year afterwards, plaintiff not having taken up his stock, at his re- 
quest defendant gave the renewal note, adding interest, and gave 
this note to the plaintiff on the same understanding and agreement. 
This testimony of the defendant was denied by the plaintiff. The 
defendant used the money received from plaintiff in the promotion 
of the Equitable Bond & Certification Company, and received in return 
a large quantity of its stock. 

It is to be noted, while the claim of defendant is that plaintiff really 
loaned this money to the company, that nevertheless at a meeting of 
the company’s directors at which defendant was present they by res- 
olution agreed to repay to defendant the moneys which plaintiff had 
loaned to defendant, that a year after the company was organized 
plaintiff wrote defendant that unless the note was paid he would 
bring suit, that defendant called on plaintiff and renewed the note, 
that the company never in any way recognized plaintiff as its creditor, 
that the company was organized for nearly a year before the defend- 
ant gave the renewal note, that one Rice called on defendant and 
asked him to pay the note, and that he pleaded poverty and promised 
to pay. All these facts and circumstances, with the denial of plain- 
tiff, are arrayed against the defendant’s testimony on an issue on 
which he had the burden of proof. 

The order should be sustained, first, if the court erred in receiv- 
ing the evidence of defendant’s alleged defense; or, second, if said 
defense was properly admitted, but the verdict was against the 
weight of evidence. 

The Court of Appeals has recently held, in the case of Smith v. 
Dotterweich, 200 N. Y. 299, 93 N. E. 985, that oral testimony is ad- 
missible to show that a writing which purports to be a contract is 
in fact no contract at all, and was never a contract, distinguishing 
that case from the Jamestown College Case, 172 N. Y. 291, 64 N. E. 
952, 92 Am. St. Rep. 740, where it was held that, when a promissory 
note was once given as a valid and existing contract, proof is inadmis- 
sible of an oral agreement by which the payee agreed to release the 
maker andcancel the note onthe happening of a condition subsequent 
of a future contingency, which might or might not arise. Here the 
defendant, in offering his separate defense, brought himself within 
the rule in the Dotterweich Case, because he alleged that it was 
agreed that the note was not a contract at all. 

However, an examination of the record shows that the learned 
court below was entirely justified in setting aside the verdict in de- 
fendant’s favor as against the weight of evidence. All the surround- 
ing circumstances above set forth tend to negative defendant's ver- 
sion of this transaction, and he had to make out a separate defense 
by a fair preponderance of evidence. 

Order affirmed, with costs. All concur. 
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BLANK NOTE. 


Equitable Trust Company v. Lyons, New York Supreme Court, Appellate Term, May 4, 1911. 
129 N. Y. Supp. 79. 


Where a note, executed in blank, is negotiated after maturity, the holder must, 
in order to recover, show that the instrument was filled up strictly in accordance with 
the authority given. 


Action by the Equitable Trust Company of New York against John 
J. Lyons. From a judgment for plaintiff, defendant appeals. Re- 
versed and a new trial ordered. 
Argued before Seasury, Bijur and Pacg, J.J. 
Seasury, J. This action is brought upon an instrument of which 
the following is a copy: 
New York, April 19, 1905. 
Mr. Archibald C. Haynes, 25 Broad Street, N. Y. 
Dear Sir :—I hereby acknowledge having received from 
Mr. J. H. Pontez {and| J. J. McCoy, policy No. 1443371, 
being for $5,000, on my life in the Equitable Life Assurance 
Soctety. You are authorized and requested to pay the amount 
of the first premium for me upon said policy in order to place 
the same in force from this date, and I promise to pay to 
you or to your order the amount so advanced, to wit, $167.60, 
as follows: 
May 20, 1905 ..sececeee ibistaataieltiiiata cisahaoiia 
Aug. 20, 1905 
Oct. 20, 1905 
Tee cainendieiaausiccesaaade 
Feb. 20, 1906 


And I hereby acknowledge and declare that this premium, 
with interest in advance on all deferred payments, has been 
settled in full, in conformity with, and in no way contrary 
to, the laws of the state of New York, and that there is no 
written or verbal agreement of any kind to release me from 
the above obligation or any part thereof. 

Very truly yours, [ Signed | John J. Lyons. 

It was stipulated upon the trial: 

‘* That the instrument in suit was duly transferred and delivered for value by 
Archibald C. Haynes, the person therein named, to the Equitable Life Assurance So- 
ciety of the United States, after maturity, and by the Equitable Life Assurance So- 
ciety of the United States to the Equitable Trust Company of New York, after ma- 
turity, for value.” 

[1] Inasmuch as it is conceded that the note was transferred after 
maturity, it is plain that the plaintiff is not a holder in due course. 
It is not necessary, therefore, to determine whether the note in suit 
is negotiable. The uncontradicted evidence shows that at the time 
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the defendant signed and delivered the instrument in suit it was sign- 
ed in blank. Neither the amounts nor the time of payment were fill- 
edin. The original instrument isin form of a typewritten letter ad- 
dressed to Archibald C. Haynes. The amounts and the dates of pay- 
ment were written in ink. An inspection of the instrument lends 
credence to the testimony of the defendant that when he signed the 
instrument, he signed it in blank, and that he did not authorize any 
one to fill it out. Under section 33c of the negotiable instrument 
law the person having possession of the instrument ‘‘hasa prima 
facie authority to complete it by filling up the blanks therein.” 

[2] We think that the uncontradicted evidence in this case, which 
negatives the idea that any authority was given, was sufficient to 
overcome any presumption of authority which might have arisen 
from the fact that it was delivered in blank. 

Section 33 of the negotiable instrument law (Consol. laws 1909, c. 
38) provides that: 

‘‘In order, however, that any such instrument, when completed, may be enforced 
against any person who became a party thereto prior to its completion, it must be 
tilled up strictly in accordance with the authority given and within a reasonable time.” 

No evidence at all was presented to show that the instrument 
was filled up ‘‘in accordance with the authority given.” The denial 
of Haynes that he authorized the agents who induced the defendant 
to sign the instrument to make the representations which the de- 
fendant swears they made is singularly inconclusive, in view of the 
plaintiff's failure to call the agents or to account for its failure to 
doso. The evidence of the defendant is clear and positive that he 
gave no authority to fill in the blanks to any one, and he explained 
the circumstances under which he signed the instrument. The de- 
fendant testified that, when he signed the instrument in blank, the 
agents asking him to sign it told him that Haynes was trying ‘‘to 
get voting strength through policies,” and that if he would sign it 
they would get a bonus, and that the defendant would get free in- 
surance for 30 days, and if at the end of that time he wished to re- 
tain the policy another arrangement could be made as to the premi- 
ums to be paid. The defendant also testified that, when he signed 
the instrument in suit, he did not know what it was. 

In view of the fact that this evidence was not denied, we think 
that the court could not properly presume that the persons having 
possession of the instrument had authority to complete it by filling 
up the blanks in it, or that the blanks were filled in ‘‘ strictly in ac- 
cordance with the authority given.” The proof which the defend- 
ant offered, together with the corroborating circumstances, which 
the instrument itself afforded, was sufficient to rebut the presumption 
of authority which arose from the fact that the instrument was de- 
livered in blank. 

A different question would be presented if the instrument, after 
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completion, had been negotiated to a holder in due course. Sucha 
case is not now before us for consideration. 

The unexplained failure of the plaintiff to call the agent who in- 
duced the defendant to sign the instrument, and the positive testi- 
mony of the defendant that he gave no one any authority to fill up 
the blanks, corroborated as it was by the appearance of the original’ 
instrument, placed the burden upon the plaintiff to show that the 
blanks were filled ‘‘ strictly in accordance with the authority given. 
This burden of proof the plaintiff failed to sustain. 

Judgment reversed, and a new trial ordered, with costs to the 
appellant to abide the event. Allconcur. 


CHECK PAYABLE TO GUARDIAN. 


Rood v. Kensington National Bank, Supreme Court of Pennsylvania, February 27, 1911. 
77 Atl. Rep. 914. 


Where a check is payable to a person as guardian, indorsed by him as such guar- 
dian for deposit to the credit of a corporation and deposited by the corporation to its 
credit, the bank of deposit is not liable to the ward. 


Action by Fred R. Hood, to the use. of the Fidelity & Deposit 
Company of Maryland, against the Kensington National Bank. From 
an order discharging rule for judgment for want of a sufficient affi- 
davit of defense, plaintiff appeals. Affirmed. 

On March 29, 1905, there was deposited with the Kensington Na- 
tional Bank, by the Hood Leather Company, a partnership of which 
Jules Gigon was a member, a check for $4,787.02, in form and with 
indorsements as follows: 


: Atvantic City, N. J., March 29, 1905. 
: Marine Trust Company: 
: Pay to the order of Jules Gigon, guardian for Fred R. 
: Hood, minor, $4,787.02. 
: .orty-seven hundred and eighty-seven,,.02-100 DOLLARS : 
: Estate of James Hood. 
J. Harry Lyons, Exctor. 


Indorsed: 


Jules Gigon, Guardian for Fred R. Hood. 


For deposit only to the credit of the Hood Leather Company. 
The Kensington National Bank, Philadelphia, Pa. 


Prior indorsements guaranteed. 
W. W. Price, Cashier. 


The present suit was brought by the ward, to use of the guardian’s 
surety, to recover the amount of this check. The bank filed the fol- 
lowing affidavit of defense: On March 29, 1905, the Hood Leather 
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Company, which was a leather manufacturing company in the city 
of Philadelphia, was a depositor in said Kensington National Bank, 
and at or about that time deposited to the credit of said Hood Leather 
Company the check for $4,787.02, a copy of which is set forth in plain- 
tiff's statement. At the time of said deposit there was no indebted- 
ness due by said company to said bank, but said bank held promissory 
notes of said company, discounted in the usual course of business, 
and maturing from time to time thereafter. Said bank had no notice 
that the said funds belonged to said Fred R. Hood, although the check 
was drawn to his guardian. The check was received in the usual 
course of business from said Hood Leather Company, was credited 
to its account, and was, with other moneys in its account, thereafter 
drawn by checks from time to time by said Hood Lumber Company. 

Potter, J. The appellant here complains of the action of the court 
below in discharging a rule for judgment for want of a sufficient affi- 
davit of defense. In the plaintiff's statement of claim he sets forth 
that one Jules Gigon was the guardian of his estate, and that as such 
he received a check upon the Marine Trust Company of Atlantic City, 
N. J. The said Jules Gigon indorsed the said check, and turned it 
over to the Hood Leather Company. The latter deposited the check 
for collection in the defendant bank, and received credit for the pro- 
ceeds. The theory of the plaintiff seems to be that, because a check 
came to the bank in the regular course of business, which was pay- 
able to a certain person as guardian, the bank was not at liberty to 
accept the check from any one else, although regularly indorsed by 
the payee. This theory is farfetched, and is without any reasonable 
basis. The bank was under no duty to supervise the acts of Gigon 
as guardian, nor was there anything in the transaction to be criticis- 
ed, in so far as the bank was concerned. It was something entirely 
consistent with the ordinary and proper conduct of business. Gigon 
may have used the Hood Leather Company as a means of collecting 
the check. It was at most merely the equivalent of his going to the 
bank and obtaining the cash, and paying that over to the leather com- 
pany. Whatever reason Gigon may have had for transacting the busi- 
ness in the precise manner in which he didit was hisown. The bank 
was not dealing with him in the matter, but was concerned only with 
its own customer, the Hood Leather Company, which came to it with 
a check drawn upon a bank in another city and state, regularly in- 
dorsed, which it was requested to collect. There was nothing in the 
occurrence to arouse suspicion, or call for comment or question, upon 
the part of the defendant bank. If there was any misuse of the funds 
by the guardian, it was, so far as this record goes, something of 
which the defendant bank had no knowledge, and with which it had 
nothing to do. 

The rule for judgment was most properly discharged, and the 
order of the court below is affirmed. 
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ESCHEAT OF REALTY HELD BY NATIONAL BANK. 


First National Bank of Elizabethtown v. Commonwealth, Court of Appeals of Kentucky, May 25, 1911. 
137 S. W. Rep. 518. 


Real estate, held by a national bank in the state of Kentucky for more than five years, 
escheats to the state under the Kentucky constitution and statute. 


Action by the Commonwealth, for the use of the Louisville School 
Board and others, against the First National Bank of Elizabethtown. 
Judgment for plaintiffs, and defendant appeals. Affirmed. 


CarRROLL, J. This action was brought in 1908 by the commonwealth, 
for the use of the Louisville School Board, to escheat certain lots of 
land in the city of Louisville owned by the appellant bank and worth 
some $2,000. The lower court granted the relief sought, and the 
bank appeals. 

Authority to maintain an action like this is found in section 192 
of the Constitution, reading: ‘‘ No corporation shall engage in busi- 
ness other than that expressly authorized by its charter, or the law 
under which it may have been or hereafter may be organized, nor 
shall it hold any real estate, except such as may be proper and ne- 
cessary for carrying on its legitimate business, for a longer period 
than five years, under penalty of escheat.” And section 567 of the 
Kentucky Statutes (Russell's St. § 2153), reading: ‘‘ No corporation 
shall engage in business other than that expressly authorized by its 
articles of incorporation or amendments thereto; nor shall any cor- 
poration, directly or indirectly, engage in or carry on in any way the 
business of banking, or insurance of any kind, unless it has become 
organized under the laws relating to banking and insurance; nor 
shall any corporation hold or own any real estate, except such as may 
be necessary and proper for carrying on its legitimate business, for 
a longer period than five years under the penalty of escheat.” 

These sections have been fully upheld and, except for the fact 
that:the appellant is a national bank, there would be no difficulty in 
affirming the judgment appealed from. But, as the appellant cor- 
poration is a national bank, and the record presents questions that 
have not heretofore been before the court, we will carefully consider 
the argument of counsel in support of the proposition that the state 
cannot escheat land owned by a national banking corporation, al- 
though it would be subject to escheat, if owned and held by any other 
corporation. 

The appellant bank is located in Elizabethtown, Hardin county, 
Ky., and real estate sought to be escheated is situated in Louisville, 
Jefferson county, Ky. It appears that in 1902 the bank acquired this 
property in satisfaction of a pre-existing indebtedness, and that at 
all times since it acquired the property it has been anxious to dispese 
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of it, but has not done so because a purchaser could not be found who 
would pay such a sum as would enable the bank to realize a fair 
price for the property. It is also conceded that the acts of the bank 
relating to the manner in which it acquired this property, and the 
reason it is holding it, have been reported from time to time to na- 
tional bank examiners and the Comptroller of the Currency, all cf 
whom have approved the action of the bank in holding the real estate. 

In section 5137 of the Revised Statutes of the United States (U. 
S. Comp. St. 1901, p. 3460), it is provided that: ‘‘A national bank- 
ing association may purchase, hold and convey real estate for the fol- 
lowing purposes and for no others: (1) Such as shall be necessary 
for its immediate accommodation in the transaction of its business; 
(2) such as shall be mortgaged to it in good faith by way of security 
for debts previously contracted: (3) such as shall be conveyed to 
it in satisfaction of debts previously contracted in the course of its 
dealings; (4) such as it shall purchase at sales under judgments, de- 
crees or mortgages held by the association, or shall purchase to se- 
cure debts due toit. But no such association shall hold the posses- 
sion of any real estate under mortgage or the title and possession of 
any real estate purchased to secure any debts due to it, for a longer 
period than five years.” 

Upon the facts and the federal law relating to national banks, it 
is contended that as the appellant bank is an agency of the federal 
government, and Congress has provided a complete system of laws 
controlling and regulating the creation and organization of national 
banks, the manner in which they shall conduct their business, and 
the conditions under which they may acquire and hold real estate, 
that the state has no authority to in any manner interfere with the 
affairs of these banks. And so the state laws applicable to domestic 
and other corporations are wholly inoperative as to these institutions, 
and the commonwealth is without power to limit the quantity of real 
estate a national bank may own and hold, or the time during which 
it may own and hold it, or to escheat land owned and held in viola- 
tion of the laws of the commonwealth. 

It may be conceded at the outset that the state is without authority 
to enact laws, either in the form of constitution or statute, that in any 
manner conflict with the national banking act, or interfere with or un- 
dertake to regulate or control the business that national banks are 
authorized by federal statute tocarryon. Assaidin Davis v. Elmira 
Savings Bank, 161 U. S. 275, 16 Sup. Ct. 502, 40 L. Ed. 700: ‘* Na- 
tional banks are instrumentalities of the federal government, created 
for a public purpose, and as such necessarily subject to the paramount 
authority of the United States. It follows that an attempt by a state 
to define their duties or control the conduct of their affairs is abso- 
lutely void, wherever such attempted exercise of authority expressly 
conflicts with the laws of the United States, and either frustrates the 
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purpose of the national legisiation, or impairs the efficiency of these 
agencies of the federal government to discharge the duties for the 
performance of which they were created. These principles are axio- 
matic, and are sanctioned by the repeated adjudications of this court.” 

This much being conceded, it is manifest that if the common- 
wealth can succeed in this action it must be upon the ground that in 
the escheat of this property no attempt is made to conflict with the 
laws of the United States, or to impair the efficiency of the bank, or 
control the conduct of its legitimate business as a banking institu- 
tion. The federal government created the national banking system, 
and reserves to itself the exclusive right, through federal legislation, 
to direct and control its conduct; but we do not think it was intended 
by Congress to confer upon these banks the power to own and hold 
lands in such a manner as to violate the laws of the state, when to 
so own and hold such property would not contribute anything to their 
efficiency as instrumentalities of the federal government. We cannot 
believe that it was contemplated that these institutions might, in de- 
fiance of state laws, engage in business or acquire and hold property 
that had no fair or legitimate connection with or relation to the busi- 
ness of banking. In other words, our opinion is that, while the state 
cannot, by either Constititution or legislation, directly or indirectly, 
regulate or control the organization or conduct of national banks, so 
as to interfere with the legitimate business for which they were crea- 
ted, its laws applicable to banks and other corporations may be invoked 
against national banks when they attempt to exercise rights or do 
things outside the scope of the business they were created to carry 
on, and that are not essential to their existence or efficiency. We 
think that when a national bank exceeds the purpose of its creation, 
and goes beyond the scope of its functions as a national banking in- 
stitution, that the state may deal with such of its transactions as are 
in excess of the authority conferred by Congress and in violation of 
the laws of the state, as it would deal with the business or property 
of any other banking corporation. 

This view finds support in the Davis Case, supra, where the court 
said: ‘‘ Nothing, of course, in this opinion is intended to deny the 
operation of general and undiscriminating state laws on the contracts 
of national banks, so long as such laws do not conflict with the letter 
or the general objects and purposes of congressional legislation.” 
Also, in McClellan v. Chipman, 164 U. S. 347, 17 Sup. Ct. 85, 41 L. 
Ed. 461, where an insolvent debtor conveyed to a national bank real 
estate, thereby giving it a preference. The conveyance was assailed 
under the Massachusetts statute by other creditors as a preference. 
The bank resisted the right of the other creditors to question the con- 
veyance upon the ground that, under the act of Congress, national 
banks were entitled to take conveyances of real estate to secure pre- 
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existing debts, and that the provisions of the Massachusetts statute 
were in conflict with the act of Congress. 

It is not contended, and could not well be, that the property 
sought to be escheated was proper or necessary for the use of the 
bank in the conduct of its business, or that its escheat by the state 
will impair the efficiency of the bank. Indeed, the case for the bank 
is put entirely upon the ground that, as the national banking act per- 
mits national banks to acquire and hold real estate, the state cannot 
escheat such property, although it is held in violation of the laws of 
the state. But, as we have seen, national banks are not altogether 
exempt from the operation of the laws of the state in which they do 
business. They are amenable to state laws to the same extent as 
other similar institutions, if such laws do not frustrate the object of 
their creation, impair their efficiency, or discriminate against them 
and are not in conflict with the national banking act. But beyond 
this the state may not go, as the state has no power to nullify the 
paramount authority of Congress. In this connection it is important 
to notice that Congress has provided that national banks shall not 
hold real estate acquired under mortgage, or to secure debts for a 
longer period than five years, thereby fixing the same period of lim- 
itation as is fixed in the Constitution and statute of the state for the 
holding of such property by state banks and other corporations. 

We do not regard this coincidence as a mere accident. We think 
both the federal and state legislative bodies deliberately fixed five 
years as a reasonable time in which banks, in the one case, and all 
corporations, in the other, might dispose of real estate not needed in 
the conduct of their corporate business. This federal legislation, 
placing a limitation upon the power of national banks to hold real 
estate, indicates that it was not the policy of Congress to permit na- 
tional banks to hold indefinitely land acquired in the conduct of their 
business. The act of Congress protects national banks in their hold- 
ing real estate for five years; but it does not extend them protection 
beyond that time. When the five years expires, the protection ex- 
tended by Congress ends, and then these banks hold lands acquired 
as those involved in this controversy were, not under the act of Con- 
gress, but subject to the laws of the state. Therefore, when the state 
under authority of its laws seeks to escheat real estate owned by na- 
tional banks for a longer period than five years, and which is not 
necessary to enable them to carry on their business, the banks can- 
not shelter themselves under congressional legislation, or save them- 
selves from the operation of the state laws under the claim that their 
holdings are authorized by the national banking act. If Congress 
had deemed it essential to the welfare and prosperity of these insti- 
tutions that they should be allowed to hold land acquired in satisfac- 
tion of debts for a longer time than five years, it would have so de- 
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clared; and the failure to do so is persuasive, if not convincing, evi- 
dence that it was not intended to confer upon national banks the 
right to hold real estate for a longer time than the period fixed in 
the act. 

It is suggested by counsel for appellant that, as the period of five 
years provided in the Constitution and statute during which real 
estate held by corporations shall not be subject to escheat is a mere 
arbitrary limitation, the state might, through the same agencies fix 
the period at three, or even two, years, and so, if the power rests in 
the state to escheat the property of national banks, it might exert 
this power during the time national banks were authorized by the 
act of Congress to hold real estate, and thus nullify the congressional 
legislation. We donot, however, deem it relevant in the consideration 
of the case before us to determine whether or not the state would have 
authority to escheat lands owned by national banks before the ex- 
piration of five years. As the case now stands, we are well satisfied 
that there is no conflict between the state and federal legislation on 
this subject, and there is no reason for entering into the discussion 
of a question that may never arise, and that is certainly not presented 
by this record. 

Wherefore the judgment of the lower court is affirmed. 






USURIOUS BOND ISSUE. 





Stirling v. Gogebic Lumber Co., Supreme Court of Michigan, May 8, 1911. 






131 N. W. Rep. 109. 


Bonds, bearing six per cent. interest, and sold to a bond house at 90, are usurious 
under the Michigan statute. 


Action by William R. Stirling and others, doing business as co- 
partners under the name of Peabody, Houghteling & Co., against 
the Gogebic Lumber Company. From a judgment for defendant, 
plaintiffs appeal. Affirmed. 





OstRANDER, C.J. The suit is brought to recover damages for breach 
of a contract which is declared upon specially. The common counts 
in assumpsit are in the declaration. Upon the testimony introduced 
for plaintiffs, and upon the motion of defendant in that behalf, the 
court below directed a verdict for defendant, upon the ground that 
the contract sued upon was usurious. 

The principal question which, if answered in defendant's favor, 
is decisive of plaintiffs’ right to recover in this suit arises upon the 
contention of plaintiffs that defendant agreed to execute, secure, 
and sell to them an issue of $250,000 of bonds drawing interest at 
the rate of 6 per cent. per annum, payable semiannually, the prin- 
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cipal payable at periods running from six months to six years, ‘‘ at 
the price of 90 and accrued interest net to you,” and the refusal of de- 
fendant to perform the agreement. It is conceded that, if the dis- 
count of 10 per cent. should be treated as interest or as a price to be 
paid by defendant for the use of money to be furnished by plaintiffs, 
the contract is usurious. 2 Comp. Laws, § 4857. 

Plaintiffs do not act as mere agents or brokers, but buy bonds, 
employing their own capital, and sell or seek to sell bonds so ac- 
quired at a profit. They employ a considerable force of servants 
and agents, at considerable expense, to investigate the proposals of 
those who offer bonds for sale, and to sell such bonds as they buy. 
It is the modern business way for those intending to issue bonds to 
interest houses like that of plaintiffs, for the purpose of exploiting 
the bonds; because such a house, with a good reputation, is able to 
furnish a market for the bonds which the seller would enter with 
difficulty, and perhaps without securing buyers. Defendant pro- 
posed to issue a series of bonds aggregating $250,000 secured by a 
mortgage running to a trustee to be named by plaintiffs, the bonds 
to be indorsed by two men who are named in the proposal, and plain- 
tiffs proposed to buy them. The terms employed in the option or 
proposal of defendant are, ‘‘We hereby agree to sell to you the 
bonds,” etc. The security, which consisted of timbered lands, was 
examined by plaintiffs. No expense connected immediately with 
the issue of the bonds or the examination of the security and the 
character of the business carried on by defendant, or the proposed 
indorsers, was borne, or was agreed to be borne, by plaintiffs. 

It is the contention of the plaintiffs that, ‘‘ Where a bond house, 
engaged in the business of buying and selling securities, undertakes 
to purchase bonds at a discount, to be resold to its customers, the dis- 
count is not interest, but compensation for its services in marketing 
the bonds.” Taken literally, this statement presents two conten- 
tions, one that what was intended by the parties, and what the agree- 
ment provided for, was a sale of securities, and not a loan; the other 
that the sum of money to be paid by plaintiffs, plus the value of plain- 
tiffs’ services, was the real consideration moving todefendant. With 
respect to the first contention, it has been said: ‘‘Surely the ques- 
tion whether a negotiation of bonds was a sale or a loan is ordinarily 
and prima facie a question of fact. To make it a question of law, 
some fact must be admitted or proved which is irreconcilable with one 
conclusion or the other.” See Bradley, J., in Junction Railroad Co. 
v. Bank of Ashland, 12 Wall. 226, 20 L. Ed. 385. 

We are of opinion that the facts in this case necessarily import a 
loan. It must be assumed that the plaintiffs have established 
themselves for their own profit, and that if they excel competitors 
in methods or in reputation it is evidenced by the volume of business 
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transacted by them. We find nothing to sustain the conclusion that 
the discount demanded and agreed to be paid was regarded by either 
party as pay for services rendered or to be rendered. Plaintiffs ap- 
pear to have offered the going price for bonds of the character and 
with the security of those proposed to be issued. 

The bonds in defendant’s hands were not representative of prop- 
erty. They would become property or representative of property, 
and the subject of sale, only after the contemplated negotiation was 
completed and the money, repayment of which was promised and se- 
cured, as well by the indorsements as the mortgage, was actually 
turned over to and became the property ofthe defendant. The bonds 
were to have no inception, no action upon them could be maintained, 
as between these parties, until they were parted with, for money, 
to plaintiffs. It is the general rule that a note or other obligation 
in the hands of the maker thereof is not the subject of sale. 29 Am. 
& Eng. Enc. of Law, page 476. Ina single case to which our atten- 
tion is directed, namely, the Junction Railroad Co. v. Bank of Ash- 
land, supra, a transfer of bonds by the maker thereof was found to 
be a sale, and not a loan. But decision was rested, at least in the 
appellate court, upon the fact that a statute authorized the obligor 
to borrow money and to execute bonds or promissory notes therefor, 
and to sell such bonds and notes at such prices as, in the opinion of 
the directors, would best advancethe interestsof the company. That 
such a contract as we are considering is usurious was decided in 
Fletcher & Sons v. Circuit Judge, 136 Mich. 511, 99 N. W. 748. 

It is said we may take into account the price to be paid for the 
bonds, the expense of furnishing the money, and the expenses of re- 
sale, as affecting the intent with which the agreement was made. In 
other words, as showing that there was no intention to exact from 
the defendant unlawful interest. If there was a mistake of law, 
that, it is conceded, would be noexcuse. There is also the rule of law 
that the clear legal effect of a contract makes unimportant the in- 
tent with which it was made, when it is sought to enforce it accord- 
ing toitsterms. We were not inattentive at the hearing, and have 
not been at chambers, to the argument that modern business methods 
and business convenience may be judicially taken notice of, and that 
courts, in considering such questions as the one presented upon this 
record, should declare valid contracts which conform with, and are 
but expressions of, business necessities and convenience, when it is 
apparent that no actual wrong or oppression was intended, and where, 
from the business standpoint, none has resulted. The Legislature 
has declared contracts, such as the one in question, usurious. The 
courts may not Cisregard the statute, invoked as it is by a party to 
the contract. Itis the Legislature alone which has power to amend 
the law. 

The judgment is affirmed. 
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CHECK OF CORPORATION. 


St. Louis Charcoal Co. v. Lewis, Kansas City Court of Appeals, April 3, 1911. 1368. W. Rep. 716. 


Where the president of a corporation pays his individual debt with a check 
signed by him as president, the creditor is thereby put on notice of the eppropria- 
tion by the president, and is bound to restore the amount to the corporation. 


Action by the St. Louis CharcoalCompany against Emmit M. Lewis, 
administrator. Judgment for defendant. Plaintiff appeals. Re- 
versed and remanded, with directions. 


Euuison, J. The plaintiff is a corporation in St. Louis, Mo., 
and its président was G. E. Smith, who by the by-laws of the corpor- 
ation had authority to draw checks in its business. Smith, in his in- 
dividual capacity, owed $463 to the Peterie Drug Company, a part- 
nership doing business at Tuscumbia, Mo., more than a 100 miles 
from St. Louis. Defendant, Lewis, is administrator of the drug com- 
pany partnershipestate. Smith drew a check in favor of defendant, 
Lewis, on the bank in St. Louis where the plaintiff corporation did 
business, for the amount of his indebtedness, and signed it, ‘‘ St. 
Louis Charcoal Company, per G. E. Smith, President.” Lewis re- 
ceived the check, cashed it through a local bank at Tuscumbia, and 
it was afterwards, in due course, honored by the bank in St. Louis 
and paid out of the plaintiff's account. Defendant used the money 
by paying it out to the creditors of the drug company. Afterwards 
plaintiff discovered the misuse of its funds by Smith in paying his 
individual debts, and brought this action against defendant, as ad- 
ministrator of the partnership, forthe amount. The only notice de- 
fendant had of the misuse was by the face of the check itself. The 
judgment in the trial court was for the defendant. 

On the foregoing facts we think the judgment was rendered for 
the wrong party. No one has aright to pay his debt with another's 
check, unless he shows that the other has given him such authority. 
This may not be true in case of the use of money which overpower- 
ing necessity requires shall be allowed to pass current from hand to 
hand without making inquiry from whence it came. In this case the 
check was drawn on the account of the corporation, by the president, 
for the payment of his individual debt. The face of it carried notice 
of its irregular and illegal character, and, if used by the creditor, he 
runs ‘‘ the risk of being called upon to restore it.” Rochester Co. v. 
Paviour, 164 N. Y. 281, 58 N. E. 114, 52 L. R. A. 790. That case 
says there is ‘‘a shadow” on such checks, and that they cannot, in 
good faith, he accepted by the creditor, and that ‘‘ the checks them- 
selves give notice of a suspicious fact, and invite inquiry in relation 
thereto.” In Ihl v. Bank of St. Joseph, 26 Mo. App. 129, we held, 
in an opinion by Hall, J., that where a depositor ina bank seeks to 
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pay his own debt with funds to his credit in the bank in a fiduciary 
character, the bank is charged with notice of the unlawfulness of 
the transaction, and may be compelled to refund. And to the same 
effect is Johnson v. Payne & W. Bank, 56 Mo. App. 257. In Lee v. 
Smith, 84 Mo. 304, 54 Am. Rep. 101, it is said that: ‘‘The law will 
not permit an agent’s private interest to come between himself and 
his principal. Its actual presence always disables the agent from 
binding his principal in the transaction’—and, if shown upon the 
face of the instrument used, notice of the disability arises. The 
argument of defendant as to plaintiff's lack of diligence in discover- 
ing Smith’s misconduct has not impressed us. 

The judgment will be reversed, and the cause remanded, with 
directions to render judgment for the plaintiff. All concur. 


LIABILITY OF INDORSER—NOTICE OF DISHONOR. 





Porter v. Moles, Supreme Court of Iowa, May 9, 1911. 131 N. W. Rep. 23. 


Oral evidence is not admissible to show that a blank indorser is liable as a guar- 
antor. 

Notice of dishonor given before maturity is premature. In such a case, where 
the indorser refuses to pay, telling the holder to exhaust his security, the indorser 
does not thereby waive proper notice of dishonor. 


Action by plaintiff as holder of a promissory note against the de- 
fendant as blank indorser and guarantor thereof. By his answer the 
defendant put in issue the allegations of the petition as to his liabil- 
ity as guarantor and as to the sufficiency of notice to hold him as in- 
dorser, and he also denied the allegation in an amendment to the 
petition that he had waived demand and notice. There was a ver- 
dict for the defendant, and from judgment on this verdict plaintiff 
appeals. Affirmed. 

McCain, J. 1. There was no issue as to the validity of the note 
sued upon, nor as to the fact of its indorsement in blank by the de- 
fendant, but it was claimed for appellant that at the time the defend- 
ant indorsed the note he also orally guaranteed its payment. 

Parol evidence tending to vary the liability of a blank indorser 
so as to make him liable as guarantor and relieve the holder of the 
obligation to make demand and give notice of dishonor is not admis- 
sible. It may be conceded that there are cases decided by this court 
in which the admissibility of such evidence has, at least by implica- 
tion, been sustained, but we need not discuss them, for, if there ever 
was any such rule in this state, it has been abrogated by the adoption 
of the negotiable instruments act which has brought the law with us 
into conformity with that previously existing in other states and 
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generally sustained by the weight of authority. Code Supp. 197, §§ 
3060a17, 3060a63, 3060a66, and note; Baumeister v. Kuntz, 53 Fla. 
340, 42 South. 886; Gibbs v. Guaraglia, 75 N. J. Law 168, 67 Atl. 81; 
Mackintosh v. Gibbs (N. J.) 74 Atl. 708. 

It is conceded that the notice of dishonor given to defendant was 
premature and of no effect, but it is contended for appellant that at 
the time such notice was given defendant by his language and con- 
duct waived further notice. It appears from the record that two 
days before the note was due, and under an erroneous assumption 
that that was the day on which notice of dishonor was to be given, 
the plaintiff gave to defendant a written notice that said note was 
due and unpaid, and that defendant would be held responsible on ac- 
count of his indorsement. At this time plaintiff asked defendant to 
take up the note which was secured by second mortgage on real estate, 
and defendant told plaintiff that he would not do so, and that plain- 
tiff's only remedy was by exhausting the security. It further ap- 
pears that on this occasion defendant said to plaintiff, ‘‘If you at- 
tempt to collect from me, I will fight you in the courts,” and that de- 
fendant further said, ‘‘l won't pay it. I don’t consider myself liable, 
and I will fight it.”” This evidence was relied upon by plaintiff as 
tending to show a waiver of proper notice of non-payment such as 
was necessary to hold defendant liable as indorser. 

In the first place, we doubt whether the evidence even tended to 
show a waiver. It quite clearly appears that defendant was standing 
on his legal rights, whatever they might be, and that he had no in- 
tention to waive any of them. It does not appear that he admitted 
that the notice then given to him was sufficient nor indicated that 
further notice would be unnecessary. As it appears to us, the trial 
court might well have directed a verdict in defendant’s favor on the 
issue as to waiver of notice. 

We find no error in the record, and the judgment is affirmed. 


STOCKHOLDER’S LIABILITY. 


Smathers v. Western Carolina Bank, Supreme Court of North Carolina, May 24, 1911. 
71 S. E. Rep. 345. 


A married woman, owning stock in a bank, is liable under the North Carolina 
statute imposing liability upon bank stockholders, notwithstanding a statute of that 
state, which prohibits a married woman from making any contracts affecting her real 
or personal estate, except for necessary personal or family expenses. 


Action by George H. Smathers and others against the Western 
Carolina Bankand others. From the judgment, both parties appeal. 
Reversed. 


Crark, C. J. This action was begun against the Western Carolina 
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Bank, which was chartered by the state, for a receiver, and to wind 
up the affairs of the bank, which had become insolvent. The pres- 
ent plaintiff, receiver of the bank, appealed from so much of the judg- 
ment as adjudged that Lauretta Maddux and L. P. McLoud were not 
liable to the creditors for double the amount of their stock, as pro- 
vided by the statute (chapter 298, Pub. Laws 1897), by reason of the 
fact that they were married women. 

Pub. Laws 1897, c. 298, entitled ‘‘ An act to regulate the liabilities 
of stockholders in banks chartered by the state,” etc:, provides: 
‘*Section 1. The stockholders of every bank or banking association 
now operating by virtue of any charter or law of North Carolina, 
or that may hereafter operate by virtue of any charter or law of 
N orth Carolina shall be held individually responsible, equally and 
ratably and not for one another, for all contracts, debts and agree- 
ments of such association to the extent of the amount of the stock 
therein at the par value thereof in addition to the amount vested in 
such share.” This statute was construed in Smathers v. Bank, 135 
N. C. 410, 47 S. E. 893. 

The liability of stockholders is statutory, and attaches by virtue 
of the statute to the owners of the stock. There is no exemption as 
to married women. A married woman incurs liability by virtue of 
the statute as owner of the stock, and not bycontract. The liability 
is imposed by statute for the benefit of depositors and creditors. 

Married women consequently are liable out of their individual 
estate just as they are for debts contracted for necessaries, or for the 
support of the family or to obtain money to pay antenuptial debts, 
as to which execution would be issued against and collected out of 
her individual property as if she were a feme sole. Revisal 1905, 
§ 2094. The provision of our statute of 1897 (chapter 298), above 
quoted, is copied verbatim from Rev. St. U. S. § 5151 (U. S. Comp. 
St. 1901, p. 3465), originally National Banking Act 1864, § 12 (Act 
Cong. June 3, 1864, c. 106, 13 Stat. 103), under which it was held 
that ‘‘a married woman who owns stock in a national bank is not 
exempt on account of coverture from the liability imposed upon all 
stockholders in such banks.” Anderson v. Line (C. C.) 14 Fed. 405; 
Witters v. Sowles (C. C.) 32 Fed. 767. In the latter case the stock 
was owned by a married woman in Vermont, in which at that time 
the contract of a married woman was wholly void. The above cases 
and others hold that this liability is not contractual on the part of 
the stockholder, but is statutory and imposed for the benefit of cred- 
itors, and hence a married woman, when she becomes the owner of 
the stock, assumes the same liability as all other stockholders. Scott 
v. Latimer, 89 Fed. 843, 33 C. C. A. 1; Aldrich v. Skinner (C. C.) 98 
Fed. 376. Even if the liability of the stockholder had been con- 
tractual, our Constitution contains no provision imposing any dis- 
ability upon a married woman to contract. And the disability im- 
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posed, with certain exceptions by statute (Revisal 1905, § 2094), would 
not apply to this case where the statute imposes liability upon all 
owners of stock without excepting married women. The liability of 
the bank in creating the debt is contractual, but the liability of the 
stockholder is statutory. Bernheimer v. Converse, 206 U. S. 533, 
27 Sup. 755, 51 L. Ed. 1163. Judgment below is reversed. 


ACTION ON USURIOUS NOTE BY NATIONAL BANK. 


National Bank of Weston v. Lynch, Supreme Court of Appeals of West Virginia, May 9, 1911. 
71 8S. E. Rep. 389. 


In an action by a national bank on a usurious note the defendant may set off the 
amount of usurious interest carried on the note. But he cannot set off usurious in- 
terest actually paid. His remedy in such case is to sue under the United States stat- 
utes to recover back twice the amount paid. 


Action by the National Bank of Weston against Thursey M. Lynch 
and others. Judgment for plaintiff, and defendant Thursey M. Lynch 
brings error. Reversed and remanded. 

MILLER, J. (3) The briefs and arguments of counsel, are mainly de- 
voted to the question whether defendants have the right, as against 
plaintiff, a national bank, to cut down recovery on the note sued on, to 
the extent of the usurious interest charged or borne by the note. Such 
rights as the defendants have are given by sections 5197 and 5198, Re- 
vised Statutes of the United States (U.S. Comp. St. 1901, p. 3493). 
It seems to be settled law that a defendant cannot offset against prin- 
cipal, usurious interest actually paid by him; that his only remedy for 
illegal interest actually paid is the right given by the statute to recover 
back twice the amount so paid, the penalty prescribed by section 5198, 
for the unlawful taking of usurious interest. 

It is earnestly insisted, however, that although the note sued on does 
not bear on its face a usurious rate of interest, or in fact any interest, 
nevertheless, there is included in the note usurious interest, not paid, 
but agreed to be paid, and that, within the meaning of said section 5198, 
it carries with it usurious interest, not recoverable as principal, in said 
action; and that defendants’ general plea of usury, under the state stat- 
ute,fairly presents this issue,and was improperly rejected on that ground. 
As we have already concluded the judgment must be reversed for re- 
jecting this plea, we need not, and do not, decide the question, whether 
it is good as a plea under the federal statute. In National Bank v. Lewis, 
75 N. Y. 516, 31 Am. Rep. 484, defendant seems to have combined his 
defenses under state and federal statutes, in the same plea. In Bolles 
on the National Bank Act (4th Ed.) page 264, referring to this case, 
and to National Bank v. Orcutt, 48 Barb. (N. Y.) 256, 257, and other 
cases, strongly indicates that the plea under the federal statute must be 
specific; while in Bank v. Littell, 46 N. J. Law, 507, the court holds 
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that if the maker of a note is entitled to set up the usurious interest 
contract between plaintiff and the endorser, it is not necessary to plead 
the federal statute specially, but that he may avail himself of it under 
the general issue. In Brown vy. Bank, 169 U.S. 416, 18 Sup. Ct. 390. 
42 L. Ed. 801, Justice Harlan says: ‘‘No matter now many renewals 
may have been made, if the bank has charged a greater rate of interest 
than the law allows, it must, if the forfeiture clause of the statute be 
relied on, and the matter is thus brought to the attention of the court, 
lose the entire interest which the note carries or which has been agreed 
to be paid.’’ But as we have said we do not decide the question of plead- 
ing; for the benefit of court and counsel on another trial, we refer to 
the authorities found on the subject. 

Returning to the main question, may a defendant, where the note, on 
its face, or in fact carries usurious interest, interpose the plea of usury, 
and thereby reduce recovery by the amount of the usurious interest car- 
ried in the note? The law seems to be well settled that he may do so. 
If, however, the usurious interest has in fact been paid his only remedy 
is by action to recover it back, he can not offset it against the principal 
of the note. 

For the reasons above given the judgment below wiil be reversed and 
a new trial awarded. 


NOTICE OF DISHONOR. 


Grayson County Bank vy. Elbert, Court of Appeals of Kentucky, May 23, 1911. 137 S. W. Rep. 792. 


Under the Negotiable Instruments Law, as adopted in the state of Kentucky, a 
notice of dishonor must be in writing, and must be signed. 

The Grayson County National Bank is located in Grayson county. 
The Louisville Woodstock Company is located in Jefferson county, and 
the indorsers reside there. It is alleged in the petition that, upon the 
maturity of the note, it was not paid, and that this fact was immediately 
known to each of the defendants, and was at once communicated by 
plaintiff to each of them. A written notice is not alleged, and it is in- 
sisted that a verbal notice under the statute is sufficient; and so it 
would be under the common-law rule. Sections 95 and 96 of the act 
Caws 1904, c. 102), as prepared by the conference of commissioners, 
are as follows: ‘A written notice need not be signed, and an insuffi- 
cient written notice may be supplemented and validated by verbal com- 
munication. A misdescription of the instrument does not vitiate the 
notice unless the party to whom the notice is given isin fact misled there- 
by.’’ Section 95. ‘* The notice may be in writing or merely oral, and 
may be given in any terms which sufficiently identify the instrument 
and indicate that it has been dishonored by nonacceptance or nonpay- 
ment. It mayin all cases be given by delivering it personally or through 
the mails.’’ Section 96. It appears from the Senate Journal that while 
the bill was under consideration in the Senate the word “‘ not’’ in the 





LEGAL DECISIONS. 679 


first line of section 95 was stricken out. In some way, it does not appear 
when, the word “’ verbal’’ in the third line of section 95 was changed to 
the word “‘ written,’’ and the words ‘‘ or merely oral’’ in section 96 were 
omitted ; so that in the Kentucky act, as it was enrolled, these sections 
read as follows: ‘‘ A written notice need be signed, and an insufficient 
written notice may be supplemented and validated by a written com- 
munication. A misdescription of the instrument does not vitiate unless 
the party to whom the notice is given is in fact misled thereby.’’ Sec- 
tion 95. ‘°° The notice may be in writing, and may be given in any terms 
which sufficiently identify the instrument and indicate that it has been 
dishonored by nonacceptance or nonpayment. It may in all cases be 
given by delivering it personally or through the mails.’’ 

It will be seen that the Kentucky act provides that a written notice 
need be signed, that an insufficient written notice may be supplemented 
and validated by written communication, and that the notice may be in 
writing and may be given in terms which sufficiently identify the in- 
strument. The purpose of the Legislature in striking out the word 
““not’’ in the first line of section 95 and in substituting ‘‘ written’’ for 
‘‘ verbal’’ in the third line was to exclude parol testimony as to the notice 
and require it to be in writing, and so the words “‘ or merely oral’’ were 
omitted from section 96; for, if an oral notice was good, there was no 
reason why an insufficient written notice might not be validated by a 
verbal communication. An insufficient written notice might be entirely 
disregarded, and, when the Legislature provided that a defective written 
notice could only be validated by a written communication, it must have 
meant to exclude oral communications in the matter. We therefore con- 
clude that under the Kentucky act the notice must be in writing and 
signed; and that a verbal notice is insufficient. 

Judgment affirmed. 


ee 
JOINT AND SEVERAL NOTE. 
Shell & Southerland v. Aiken, Supreme Court of North Carolina, May 11, 1911. 71 S. E. Rep. 230. 


One maker of a joint and several note may set up a counterclaim, due him from the 


payee, as a defense. 


Action by Shell & Southerland v. J. H. Aikenandanother. From 
a judgment granting insufficient relief, plaintiff appeals. Affirmed. 

Crark, C. J. The plaintiffs Shell & Southerland, a partnership, 
sold their livery business to the defendants, who were husband and 
wife, taking a note signed by them both in the sum of $600, upon 
which this action is brought. The husband pleaded as a counter- 
claim that subsequently to the above sale the plaintiffs sold him a 
surrey for $142 and warranted the same, that the surrey proved to 
be worthless, and he sets up damages for the breach of warranty as 
acounterclaim. The jury assessed the counterclaim at $100 which 
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was deducted from the amount which was admitted to be due upon 
the note. 

The plaintiffs present several exceptions, but in their brief they 
are practically reduced to two propositions. 

(1) They contend that the counterclaim was due to the husband 
only, and therefore judgment should have been rendered against 
the wife for the full amount of the note. But, as the note was joint 
and several, any credit allowed thereon in the judgment rendered 
against one of the obligors will, of course, be a payment as to the 
other. The note sued on was due tothe partnership, and the counter- 
claim was owing by the partnership, and was therefore properly 
allowed as a counterclaim. No error. 





BURDEN OF PROOF. 


Kennedy v. Spilka, New York Supreme Court, Appellate Term, May 18, 1911. 129 N. Y. Supp. 390. 


Where the maker of a note shows that the note was obtained from him by fraud, the 
holder must establish, in order to recover, that he is a holder in due course. 


Action by A. H. Kennedy against Charles Spilka, doing business 
under the firm name of Charles Spilka & Co., impleaded with Eugene 
H. Block. From a judgment for plaintiff, and from an order deny- 
ing a-motion for new trial, defendant Spilka appeals. Reversed. 

Biyur, J. This action was brought by the indorsee of a promissory 
note against the maker, the appellant. Appellant attempted and 
offered to prove that the note in question was made by him without 
consideration and for the accommodation of the payee, and upon the 
express representation by the payee that he intended to use the same 
for a specific purpose, namely, the purchase of certain stock, which 
representation was false, and known by the payee to be false when 
made, and that the note was by the payee diverted to another purpose. 

The learned court below declined to receive that evidence until 
the defendant should ‘‘first show that the plaintiff had knowledge of 
the infirmity in the note.” However, section 98 of the negotiable in- 
struments law (Consol. Laws 1909, c. 38) expressly provides that: 

‘* When it is shown that the title of any person who has negotiated the instrument 
is defective, the burden is on the holder to prove that he or some person under whom 
he claims acquired the title as a holder in due course.” 

See sections 94, 95, and Engle v. Hyman, 54 Misc. Rep. 251, 104 
N. Y. Supp. 390. 

Under section 94, the title to the note in the hands of the original 
payee would be defective, if the signature to the note was obtained 
by fraud or other unlawful means, or if it was negotiated in breach of 
faith. That the note in question was open to this defense is settled by 
Adams v. Gillig, 199 N. Y. 314, 92 N. E. 670. 

Judgment and order reversed, and a new trial granted, with costs 
to appellant to abide the event. All concur. 





Savings and ’T’rust Department 


Devoted to Matters of Especial Interest to 


SAVINGS BANKS AND TRUST COMPANIES 


Conducted 
BY W. H. KNIFEFIN, JR. 


THE POSTAL SAVINGS BANK SYSTEMS OF THE 
WORLD. 


(Concluding this series.) 


VERY leading country in the world, with the exception of Germany 
k and Switzerland, operates the Postal Savings Bank. The United 
States was the last to inaugurate this system, and there are now 
1057 post offices in this country accepting savings deposits. In fact, 
the acceptance of savings deposits through the post office, the payment 
of interest thereon, and the investment of such funds in government se- 
curities, seems by common consent to be as much a part of the functions 
of the government as the issue of paper money and the collection of taxes. 
The reasons for this activity on the part of the government on behalf 
of the savings of the people are two: First to afford aésolute secur- 
ity to those who will sacrifice income for security; and, second, to assist 
the government in its financial operations, the latter being accomplished 
by the automatic, or optional, investment of the funds deposited in gov- 
ernment securities. 

A German writer has said: “‘Everything speaks for, and nothing 
against, the postal bank.’’ This is a matter of opinion, and space does 
not permit a discussion pro and con of this subject; but, as Hamilton 
says: The post office, of all institutions, seems to be best adapted to 
carry the influence of the savings bank to every fireside, and the most 
pervasive, the best understood and the most familiar institution of any 
civilized country is the post office, while the most widely known indivi- 
dual is the postmaster, and he is peculiarly qualified to serve the sav- 
ings bank, which requires not only facilities but missionaries .* 

In the large cities the post office is not the perfect agency, since the 
carrier is the agent and is not the ideal savings missionary, and other 
facilities are available on every hand; but in the country districts, 
where no other savings agency exists, the post office is the natural 
medium for such a purpose, and the statistics of the 93 postal agencies 
now in operation in this country show that, West of the Mississippi, the 
postal bank has had a much larger growth than in the East. The post 


* Hamilton, Savings and Savings Inst., p. 300. 
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office has the necessary machinery for such work; it issues money orders 
and carries packages of value. It is therefore but a step from the money 
order business to the postal savings, and everywhere the one fits into 
the other. No other agency so completely covers the country and can 
handle money at so little cost. 

The state can nowhere employ its police powers to so good a purpose 
as to guard the people’s savings, and in no material way can it do a 
better work. It serves itself by serving the individual; it serves the 
individual by serving itself—and both are benefited. 

Hamilton criticises this argument, saying: 

“Tf the State enters into the savings bank business it must have an 
eye single to the cultivation of saving; for an institution managed in the 
fiscal interest of the government would be no more a proper savings 
bank than are the interest-paying banks which are conducted in the in- 
terest of private persons. The savings principle is wanting in either 
case. The government undertakes the work of handling savings de- 
posits as a trust in the interest of depositors and for the purpose of en- 
couraging the saving habit, and, therefore, it may not appropriate the 
funds left in its keeping for its own profit. Before it does the thing 
which a private trustee could not do legally. viz., borrow the money 
left in trust with it, it must appear that such a use will be for the 
best interest of depositors and for the best interest of general culture in 
saving.”’ 


As the reader who has followed this series is already aware the Ger- 
mans have the municipal system in place of the postal, and Hamilton ex- 
plains this by saying: ‘That the Germans did not take the next and final 
step (from municipal control to governmental) is explained by the fact 
that they have been slow in developing a consciousness of the state, 
their highly intelligent public spirit being local rather than national.’’ 


ENGLAND. 


The trustee system of savings banks in England failed in two impor- 
tant particulars: (1) the management proved itself incompetent, gross 
frauds attending the administration, and severe losses being visited upon 
the depositors; (2) the facilities were inadequate and the great mass 
of people unprovided for. 

In a parliamentary resolution in 1858 it was pointed out that in the 
year previous there was a deficit of nearly four and a half million pounds, 
and it was shown in 1860 that, out of a total of 638 banks, 350 were 
open only one day in the week, and then for only a few hours, while 
twenty towns and fourteen counties with over 10,000 inhabitants each 
were wholly without savings facilities. 

The first comprehensive plan for a savings bank of national scope 
was presented by Samuel Whitbred, in Parliament, in 1807. It was to 
be a bank for laboring classes alone, and every man ‘‘who shall be cer- 
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tified by one Justice of the Peace to subsist on wages of his own labor 
shall be at liberty to remit to the ‘accountant of the poor’s fund’ any sum 
from 20s. up—not to exceed £20 in one year and not more than £200 as 
a whole.’’ This money was to be invested in Government stock through 
the post office. Annuities and life insurance were to be adjuncts. 

Some praised his scheme; others scoffed; still others ‘‘damned it 
with faint praise;’’ and it met the same treatment as was accorded the 
proposal to establish a Postal Savings Bank in this country. 

The Edinburgh Review said: ‘‘In fact every savings hank is perfectly 
competent in itself to transact the whole of its affairs, and can have no 
great difficulty to provide the requisite facilities and security without 
either disturbing its neighbors or withdrawing the attention of the gov- 
ernment from its proper concerns.’’ (Note the similarity of argument 
against our postal savings bank.) This bill failed to pass, and the ques- 
tion of a national savings bank was for the time dead, but the lines laid 
down in the original proposition have not been radically departed from 
in the systems since established. * 

THE ORIGINAL IDEA. 


Numerous claimants arise for the honor of conceiving the principle 
of the postal savings bank as we now have it, and for ten years prior 
to their introduction in England several different gentlemen, acting en- 
tirely unknown to each other, matured plans, and in one way or another 
actually proposed them, to remedy the deficiencies of the existing banks, 
on some such principle as that eventually adopted.t 

Dr. W.N.Hancock, of Dublin, who had seen the frauds referred toin 
this department in the January1911 number argued that inasmuch as the 
government was already doing a money order business, it was but a step 
to aregular system of deposit through the post office. 

The underlying reasons for the postal bank then as now were: First, 
security, the absence of which was emphasized by the deplorable frauds 
that had been uncovered in the savings banks of the time. Second, 
convenience. 

A Mr. Ayrton in 1858 had a notion that the Post Office might be 
more useful to the savings banks than it was, his scheme being to make 
a cheaper rate on money orders purchased for the purpose of making a 
deposit in a savings bank. 

In 1852 the Rev.George Hamilton proposed a national system of sav- 
ings banks operated through the post office, followed by one John Bullar 
in 1856, whose scheme embodies in a remarkable degree the details of 
the plan as it was ultimately adopted. Acknowledging the defects of 
the present plan to be, lack of security, the inability of the working 
classes to deposit small amounts, the shortness of the hours of the reg- 


* Hamilton, p. 336. 
+ Lewins’ History of Savings Banks in England and Ireland, p. 275. 
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ular banks, his scheme, being intended for a// the people, was to be 
national in its scope and management. He also claimed that the money 
order department was to all intents and purposes a national bank, since 
it received money from anyone, retained it for divers periods, and paid 
the funds on demand to those entitled to it; and to extend the idea so 
that more money could be received from more people for a longer period 
was the logical consequence And this is as true today as it was fifty 
years ago. The interest rate was to be moderate, 2 per cent. 

Thus early were the general principles of the postal bank understood, 
and it has worked along the lines of small deposits, long hours and low 
interest rates ever since. 

It remained, however, for Mr. C. W. Sikes, who had for years inter- 
ested himself in the savings banks of England, to bring about construc- 
tive action in this matter. His favorite idea was to bring the savings 
bank “‘ within less than an hour’s walk of the fireside of every working 
man in the kingdom; and the only available medium was the post 
office. 

MR. GLADSTONE. 

His plan was brought to the attention of Mr. Gladstone, who approved 
the plan, but saw some difficulties in working it out. It remained for a 
Mr. Chetwind, an officer of the money order office, to apply the post 
office machinery to savings banks. Mr.Chetwind aimed to overcome the 
restriction that had previously been advocated, i. e., that the lowest de- 
posit should be one pound, a sum too large to invite the deposits of the 
poorer classes. The plan as finally chosen contemplated: (1) Every 
money order office to be a postal savings bank; (2) Every depositor to 
receive anumbered book; (3) The funds so received to be forwarded to 
the central office in London, which should acknowledge receipt direct 
to the depositor; (4) In withdrawals the book must be presented ; 
(5) Interest credited annually upon receipt of the book at the head office. 

Mr. Gladstone took the first step towards bringing the subject for- 
ward in Parliament by moving a resolution in the House, © That it is 
expedient to charge upon the Consolidated Fund of the United King- 
dom of Great Britian and Ireland the deficiency, if any such should 
arise, in the sums which should be held on account of Post Office Sav- 
ings Banks, to meet the lawful demand of depositors in such banks, in 
the event of their being established by law.’’ * 

The arguments advanced by Mr. Gladstone were along lines similar 
to those previously offered, but differed in that there would be a s/ight 
charge for the services performed, presumably on the ground that, if the 
security was absolute, it was worth a premium, aside from the modest 
interest offered. The money was not only to be received by government 
officials, but invested in government securities. He hoped, however, 
in offering this resolution that the scheme would be self supporting. 


* Lewins, p. 294. 
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Mr. Gladstone very well saw that the patrons of the postal banks 
would be those who desired absolute security, with a low rate of inter- 
est, while those who wanted higher interest would still patronize the reg- 
ular banks. The measure passed Parliament on April 25, 1861, and re- 
ceivedthe Royal Assent on May 17,1861, a member of Parliament remark- 
ing that ‘* he wondered how so thoroughly good a measure ever passed.’’ 
The measure became effective on September 16, 1861, and the following 
facts in relation to the English system are gathered from ‘‘ Notes on 
the Postal Savings Bank Systems of the Leading Countries,’’ issued by 
the National Monetary Commission. 


ENGLAND. 


The interest rate is 2% per cent, and has never been changed. In- 
terest runs from the first of the month following the deposit to the last 
of the month preceding the date of withdrawal. Interest is credited 
December list, each year. Soldiers and sailors, wherever in service, 
may forward their savings tothe postal bank. Accounts may be trans- 
ferred from one office to another without loss of interest, and deposits 
and withdrawals may be made through an office other than the original. 

More than 5,000 schools have adopted the system of deposits in the 
postal bank. The limit of deposit is $650, but charitable societies may 
deposit £180 in the course of a year, and may have £300 to their credit, 
expanded without limit by permission of the national debt commissioners. 
In 1908 there were 1,657,131 accounts opened, the total in force being 
11,018,251, with aggregate deposits of $781,794,533, or /ess than the 
total deposits of the savings banks of New York City (Manhattan). 

Up to 1895 there was an actual profit from operations; 1896-1899, 
a loss; 1900, 1901, 1902, the income exceeded the outgo; and from 1902 
on there has been a steady deficit averaging $500,000 annually. The 
cause for this is the reduction in the rate on British Consols from 2% 
to 2% percent. The actual surplus to the government, from operating 
the postal bank in the course of its history, has been $11,142,425 (up to 
1909). 9,922,169 withdrawals were made during 1908, and one day’s 
record shows 55,485 such transactions. During the year 125,401 with- 
drawals were by telegraph, payment being effected the same day, while 
by post, where payment is made on the day following, 13,216 such tran- 
sactions were put through. The movement of money from other banks 
to the postal, and vice versa, is shown by the fact that something over 
$78,000 was transferred from savings banks to the postal during 1908, 
while over $315,000 was transferred from the postal to the regular banks. 

Hamilton says: ‘‘ The most unique incident of the growth of the state 
system in England has been the marked tendency to absorb the patron- 
age that had been built up by the trustee banks. There is a decided tend- 
ency toa monopoly of the field, and the annual reduction in the numbers 
of institutions of the trustee type points to their final extinction, with 
the exception of a few well-intrenched institutions which tend to as- 
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sume the character of investment societies rather than savings banks 
and at no very distant date.’’ 

The postal bank also acts as the medium through which annuities 
may be purchased and government consols obtained, in a manner similar 
to that proposed for our own postal banks, i. e., when the deposit reaches 
the required amount, it may be, upon request, turned into a government 
bond. 

CONTINENTAL SAVINGS BANKS. 

The history of Continental postal savings banks may be characterized 
as a history of experiments. And we may enumerate among the results: 
control exclusively by the Post Office Department, as in France; control 
by other departments of government, as in Belgium, Holland and Rus- 
sia; the principle of a graduated interest charged, and of a maximum 
interest-bearing account, as in Belgium, Italy and Holland; the check 
system, as in Austria and Hungary; the principle of fees to induce extra 
endeavor on the part of employees, as in Holland, Finland and Russia; 
and the principle of co-operation with popular loan associations, as in 
Belgium and Italy. * * At least this much may be said—that none of 
them have been vicious enough to prevent the success of the general 
scheme to which they were united, for postal savings banks in Europe 
have been universally successful, and their success has been at once so 
pronounced and so conspicuous as to convert all, among the larger 
countries, save Germany, to the adoption of the principle.* 

FRANCE. 

The French savings institutions comprise to an extraordinary extent 
one public system. They include both the postal and the non-postal 
banks—both of these general classes are in a large sense government 
institutions. For while the central government directly operates only 
the postal system, it prescribes very definite rules for the operation of 
the others.t 

Mention was made of the municipal savings banks of France in the 
last number of the BANKING LAW JOURNAL, and the general manage- 
ment was then outlined. 

In advocating the enactment of the postal bank for the entire nation, 
the Minister of Posts and Telegraphs said:  ‘‘The State has to achieve 
what can not be done by private initiative. When private enterprise can 
attain its object, the state must disappear; but when private initiative 
is powerless, it is the duty of the state to lend its assistance. And it is 
because private savings banks can not meet all the wants of the thrifty 
population that we submitted the bill.’’ The salient features of the 
French system are: Deposits and withdrawals may be made at any 
office. In Paris withdrawals may be made through pneumatic tube, on 
demand; also by telegraph. The funds are invested in government 
and municipal securities and real estate loans. Letter carriers receive a 


* Hamilton, p. 407-8 
Hamilton, p. 381. 
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small commission for each book opened through them. The interest is 
2% percent. The maximum amount for individuals is 1,500 francs, 
($289.50) and for associations 15,000 francs. When the amount is ex- 
ceeded, the excess if not withdrawn is invested in government stock free 
of cost. On December 31, 1909, there were over 8,000 postal banks in 
operation, the open accounts were over 5,542,000, and the deposits over 
$316,456,866. The bonds purchased in 1909 amounted to $2,080,575. 
Eight days’ notice may be required, but it is the policy of the depart- 
ment to pay within the shortest possible time. Hamilton points out the 
fact that the French system, instead of absorbing the other banks as in 
England, has stimulated their growth. 
AUSTRIA. 
The most radical experiment in postal savings banks was made in 
Austria. One year after its adoption a check department was added, 
which is kept separate from the savings department. The one pays 
three per cent. (the savings) while the other pays two per cent. De- 
positors having 100 florins to their credit may have a check book at a 
cost of one florin. The depositor may fill out his check, present it with 
the book to any post office, where the officer in charge will ascertain if 
the signature corresponds to the signature in his book, and the amount 
left is at least 100 florins, enters the check in the book asa withdrawal, 
endorses the check and returns it to the depositor, who puts it into cir- 
culation. The check must be presented at or forwarded to the depart- 
ment in Vienna within 14 days from date of issue. The department 
then pays the amount to bearer, or directs it to be paid by another 
officer to the party indicated by the depositor. This feature is used 
largely by the small tradesmen who are not apt to patronize a commer- 
cial bank of discount. 

Austria dates her system from 1883; and on January 1, 1909, out of 
a population of 26,000,000, there were 2,106,539 depositors whose ag- 
gregate savings were $46,009,897, or an average of $21.84. In25 years 
the postal savings has enriched the general treasury of the government 
by $8,594,444 after creating a reserve of $812,000. This is exclusive of 
the check department, which had 79,711 participants in 1907 whose 
transactions numbered 45,800,000. Fully one-half the withdrawals are 
paid on demand, without regard to the place of deposit, and special pre- 
cautions are taken to insure money being paid to the right party. 
RUSSIA. 


Russia was the last, but one (The United States) of the great nations 
to fall into the line of the postal savings banks. The nucleus of the 
present system was the savings department of the Imperial Bank, whose 
facilities were extended to local post offices, when there was an evident 
need of it, and the system has never become co-extensive with the 
branches of the post office system. The postal system as now operated 
was established in 1889,and by 1907 the deposits were $128,873, 169,repre- 
senting 1,788,890 accounts—an average of $72. The amount on deposit 
is not much greater than the deposits of the largest savings bank in 
New York—the Emigrant Industrial, whose assets on January 1, 1911 
were over $115,000,000. The average account is about equal to Great 
Britain, but the number of depositors is only 12 out of each 1,000 popu- 
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lation. All savings banks in Russia are government institutions under 
the control of the Imperial Bank, and the interest is uniform—4 per 
cent., including the postal banks, and on all deposits. The minimum 
deposit is 12.87 cents, and the maximum for individual $515. Churches 
and monasteries are allowed to deposit without limit. Deposits are in- 
vested in government securities, and unlike other nations Russia makes 
no provision for the permanent investment of the depositors’ funds when 


they reach the limit. 
ITALY. 


Italy established her postal system in 1876, and the controlling power 
is vested in a central body termed the Deposit and Loan Bank, and the 
post offices merely act as agents for it, the funds being entirely in the 
hands of the bank. Italy follows the true savings bank principle and 
does not fix the rate of interest, but determines the rate according to 
earning capacity of the bank. The rate is now 2.04. After the first de- 
posit, subsequent deposits may be made and withdrawals effected at any 
post office. There are now 5,000,000 depositors with aggregate depos- 
its of $290,000,000. The school system is in vogue and many thousands 
ot mothers and children have become interested. Including these juve- 
nile depositors there were in 1900, 127 depositors for every 1,000 popu- 
lation. There is no maximum deposit, but the interest-bearing amount 
is limited to about $200 of our money, which, owing to the lower stand- 
ard of living, means more than it would in this country. The bank 
purchases bonds for its depositors as in England. 

Italy has also the co-operative credit banks similar to those of Ger- 
many recently reviewed in this department, which have been extremely 
popular, their being about 800 of these ‘peoples banks’’ with half a mil- 
lion members and a capital and reserve of over $22,828,000. 


JAPAN. 


The postal system in Japan dates from 1875 and up to March, 1910, 
$63,153,080 had been accumulated, representing 10,196,090 accounts or 
an average of $6.22. The interest rate is 41-5 percent. The maximum 
deposit is $498 and minimum 5 cents. The amount deposited in a single 
period is not limited, except in the case of stamp savings which shall 
not exceed 50 cents in a single month. When the deposit exceeds the 
maximum, the depositor is informed of the fact, and if the amount is 
not reduced the excess is invested in national bonds. 


CANADA. 


Canada has had the postal banks since 1867. Until 1892 the amount 
deposited by one person in a year was limited to $300 and the total de- 
posit restricted to $1,000, but the amount was then raised to $1,000 as a 
yearly maximum and $3,000 the aggregate. The average account is 
large—between $200 and $300 indicating a well-to-do patronage. The 
average in the mother country is but $75. The rate of interest is 3 per 
cent. Deposits are handed over to the Receiver-General and with- 
drawals are paid by him, which has created a floating indebtedness on 
the part of the government of over $47,000,000 payable on demand. 

When a deposit is made at a local office the amount is transmitted to 
the treasury department and the depositor in two or three days receives 
his certificate. In making withdrawals the application is left at the 
local office, which forwards it to the treasury and a check is returned. 
In 1906 there were 30 depositors to each 1,000 population, while Great 
Britain had 200 to each thousand. 
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THE EXTRA WORD IN THE SHERMAN ACT. 
From the Pacific Banker, July 8, 1911. 


|The following, by the editor of the ‘‘Pacific Banker,” pub- 
lished in Portland, Oreg., is a very able exposition of the recent 
Supreme Court decision in the Standard Oil case. It is thoroughly 
up-to-date and well worth a careful reading. | 


WwHat is law ?—that is human law, the law of peoples and states? No one yet 
has ever given a satisfactory answer. Manifestly all the definitions in the 
books break down when tested by every conceivable instance of that which is 

indeed law. Blackstone says that ‘‘law is a rule of action prescribed by the supreme 
power in the state commanding what is right and prohibiting what is wrong.” If that 
is so,why is it that there has been established a doctrine,superior to the Constitution and 
in the very teeth of it, that there can be American soil to which American institutions 
do not penetrate ? If the ultimate meaning of law is so clear, why is it that the 
judges of the Supreme Court in establishing the above doctrine did so by courses of 
individual reasoning which, if true, in one case, are false in all the others ? 

Trial courts endeavor to follow what has been laid down and directed by appel- 
late courts. Bat, with appellate courts, the case is different. All of the influences 
of the age bear indirectly upon the judge who is endeavoring to ascertain what law 
is. Jeremy Bentham tore away the Blackstonian myth that courts do nothing but in- 
terpret what law is. Blackstone's specious division of law into two kinds—written and 
unwritten—and his false assumption that the unwritten law, before it came as a pro- 
nunciamento from courts, has as much existence as the written law,was, as a scientific 
tenet, annihilated at one blow by Bentham. 

On the other hand, Bentham failed miserably in the contempt which he threw on 
the unwritten or ‘‘judge-made” law. He was an advocate of codes, believing that 
the law of an age can be adequately expressed in legal provisions and that courts have 
no functions except to determine the meaning of their language by the strict rules of 
logic and grammar. Vain belief. Society moves. It moves around legal and con- 
stitutional enactments as the flood moves around the pillars of some mighty bridge. 
Society moves on, statutory law remains behind, and then we see a phenomenon of 
the deepest gravity—courts endeavoring to make the organic views of the past satisfy 
the spirit of a living age. It is done by interpretation, by differentiating and dis- 
tinguishing by emphasis heavy, slight and intermediary, and all the arts which lan- 
guage is capable of, when courts desire, as Talleyrand would say, ‘‘to conceal their 
thoughts.” 

Outside of the old abolitionists scant courtesy was done William H. Seward for 
his assertion of the doctrine that there is a ‘‘higher law than the Constitution.” Per- 
haps it would be difficult to get a lawyer to admit this to-day. Certainly the doctrine 
is not found in the language of any of our courts. And yet Seward was right, only 
in his case the time was not then ripe to invoke this ‘‘ higher law.” But certain it is 
that, even without the arbitrament of war, the Dred Scott decision could not have 
lasted much longer, but would have been overruled in conformity with the spirit of 
the age, or what might be expressed otherwise as the prevailing common sense of the 
period. 


On all new questions, or what are called ‘* first impressions,” it is admitted that 





690 THE BANKING LAW JOURNAL. 


the courts endeavor to take a common sense view of the matters presented. We be- 
lieve that the determining factors on all questions go further than this. We do not 
believe that courts in formulating their beliefs, deliberately seek to know that elusive 
power which might be indiscriminately called the spirit of the age, the demands of 
the people, manifest destiny, dominant common sense and so on. But judges play 
their part in the movement of society; they are in no sense isolated from it; as in- 


dividuals they partake of its hopes, its fears, its aspirations; and, disguise it as they 


may, call it the deepest treason, the sin unpardonable, for it to become apparent, the 
inner man is reflected in the judgment he renders. 

What was the origin of that vast body of doctrine and appropriate legal machin- 
ery called equity ? We are told it arose out of a desire to soften the harshness of the 
common law. Why ? Because the spirit of the age demanded it. It was the same 
with legal fictions which Sir Henry Maine,in his book on ‘* Ancient Law,” shows have 
played a necessary part in the evolution of law. As students recognize, it is conclu- 
sively shown in this book that courts have from the remotest t'mes exercised the 
power of completely emasculating Acts of Parliament until they, the latter, became 
apparent to the people as lifeless and empty shells and were formally repealed. 

What is law? Indeed it is hard to say. There is a psychology about it which 
only the Searcher of All Hearts can adequately know. One man is by nature a con 
servative and another is a radical, and as these elements predominate or lessen in the 
personnel of courts the law which they pronounce will differ. This was seen in the 
late Standard Oil decision in the Supreme Court. Judge Harlan, an old man with an 
impression formed against monopolistic tendencies before the use of ‘+ big business,” 
believed that any restraint of trade was embraced by the terms of the Sherman Act. 
The rest of the court, younger men, thought that the restraint must be unreasonable. 
Why ? We venture to say because they are more thoroughly in accord with what we 
have above described as the spirit of the age. the needs and demands of the people, 
manifest destiny and the dominant common sense of the period. 

But after all has been said concerning the dynamic force of the law it must be a 
poor vision indeed which does not see that its static element is indefinitely greater. 
Conservatism is the distinguishing characteristic of both judges and lawyers. And 
it is fortunate that this is so. There must be a pronounced rigidity in the legal rules 
or else no opinion formed beforehand as to what the law is in a given case; 
and a condition of this kind would quickly make chaos of all our society. 

And thus it is that as society is held in a moving suspension by forces similar to 
those which predominate in the solar system, so law which administers to the needs of 
society keeps pace with it, influenced by an intangible power which overrides consti- 
tutions, statutes and customs. This is a matter which no lawyer could urge in court 
and no judge could take conscious notice of, except perhaps in cases of first impres- 
sion. But it is evident that the American people have acquiesced in the recent trust 
decisions, although the court has read into the statute a material word—‘‘unreason- 
able ’—which was not there before. By way of protest Judge Harlan calls this 
‘+judicial legislation.”’ Perhaps this is so, but judicial legislation is not a fiction, as 
witnessed by those mighty landmarks in our own jurisprudence, the Dred Scott de- 
cision, the Greenback cases, the ‘‘insular’’ cases and hundreds of others where the 
courts were striving for a pronouncement which wou'd stand as a working force in 
the body politic. The lower court in the Standard Oil case held that if two stage 
lines doing an interstate business were, through competition, broken down and 
rendering poor and inefficient service and if they were to unite and render afterwards 
prompt and satisfactory service, still the merger could be dissolved under the Sherman 
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Act. It is safe to say that no matter what the written word might be, no such law 
could be enforced in this country at the present time. Juries would never render a 
decision in conformity with such a doctrine and public opinion would uphold the dif- 
ferent means which lawyers would invoke to circumvent it. It might be said in sup- 
port of Judge Harlan’s criticism that the argument for the insertion of the extra word 
in the Sherman Act should be addressed to Congress and not to the courts and that, 
as this was a federal statute and not the Constitution involved, no such heroic treat- 
was required and that the determining element should be static and not dynamic. On 
this head it may be said that the interpretations of statutes and contracts in the light 
of their reasonable requirements has from time immemorial been a function of courts; 
that it has been a recognized duty of the latter to uphold statutes and contracts, if it 
could be done without reducing them to absurdities, and that in this respect there 
has been no greater offender—if offense it be—then the venerable Kentucky jurist 
himself. 


=——_J 


NEXT CONVENTION OF AMERICAN BANKERS’ ASSOCIATION. 
NEW ORLEANS WILL MAKE THE EVENT A MEMORABLE ONE. 


As already announced in the JouRNAL, the next annual convention of the American 
Bankers’ Association will be held in New Orleans during the week beginning No- 
vember 20. There is no doubt that the bankers of New Orleans will do all in their 
power to make it the most enjoyable and successful convention ever held; and the 
visiting bankers and guests may expect to be treated to a full measure of that hospi- 
tality for which the Southland is so famous. The sessions of the conventions will 
be held in the Athenaeum, while meetings of the committees and the different sec- 
tions will be in the St. Charles Hotel which is the official headquarters. The pro- 
gramme, as now arranged, subject to approval of the Administrative Committee of the 
Association, is as follows: 

Monday, November 20.—Committee meetings and Executive Council meeting. 
Evening, banquet tendered by the bankers of New Orleans to the Executive Council. 
The ladies will be entertained at a special evening reception. 

Tuesday, November 21.—Association convenes at 10 o’clock and 2 o'clock. Fete 
Champetre at City Park and reception at the Country Club at 8 o’clock p. m. _Fire- 
works and illumination in the park and on the lakes. 

Wednesday, November 22.-—Meetings of Trust Company and Clearing House 
Sections. Automobile rides throughout the city for the ladies and visit to the water 
works plant in special street cars in the afternoon. All parties to meet at Audubon 
Park at 4 p. m. to attend a polo game. Reception and ball at the French Opera House 
in the evening. 

Thursday, November 23.—Meetings of Savings Bank and organization of Secre- 
taries Sections. Visiting the harbor and excursion by boat to Reserve Plantation; 


lunch to be served on the boat or boats to be chartered, and return to be arranged 
from Reserve, La., by special train to be furnished by the Illinois Central Railroad Co. 
Invitations to all leading theatres in the evening. 


Friday, November 24.—Second day's convention and Executive Council meeting. 
Entertainment to be left open to enable the bankers to entertain those of their friends 
who may be in the city. 
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QUIRIES AND CORRESPONDENC 
iD Za) 


from our subscribers are answered free. Name and ad- 
dress is published unless otherwise requested. An- 
swer, when unpublished or made by wire or letter, is 


a 

This department places at your service able legal talent 

and experts on banking and financial matters. Inquiries 
charged for at a moderate rate. 


CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


CAUTION. 
In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy sho:ld be sent, also copies of letters having reference to the transac- 
tion out of which the question arises. 


DEPOSITS OUTSIDE OF BANK. 
CENTRAL TRUST COMPANY, 
Editor Banking Law Journal. CAMBRIDGE, Mass., July 19, 1911. 
Dear Str:—Permit me to thank you for your reply to my inquiry of June 19th. 
I shall also appreciate it if you will let me know what you understand the law to be 
in regard to the responsibility of a bank when it receives deposits outside of the bank- 
ing room, or at the place of business of the depositor. 


Yours truly, W. G. Davis, Treasurer. 


Answer:—Undoubtedly a bank may authorize one of its officers to 
receive deposits for it outside of the banking room. If a regularly au- 
thorized officer does receive deposits outside the banking room, the bank 
is liable to the depositor just as though the deposit had been made over 
the counter to the receiving teller. But if the officer has no authority 
to receive deposits outside of the banking room, the depositor, who 
makes such a deposit, makes the officer his agent to deposit the money 
with the bank and assumes the risk of his properly depositing the money. 

The question usually arises in a case wherein it appears that the 
officer receiving had no express authority to receive deposits anywhere 
except in the banking room, or that he had no express authority to re- 
ceive deposits at all. There is ordinarily no implied authority on the 
part of any officer to receive deposits at a place outside the bank. 

The general law is well expressed by Mr. Morse, in his work on Banks 
and Banking. In section179 he says: “It is essential that the deposi- 
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tor should deliver his money to an officer of the bank, who may prop- 
erly receive it on behalf of the bank; otherwise the bank will not be 
liable for it, if it should be lost or embezzled, or should become worth- 
less during the course of its transit into the hands of such proper officer. 
Ordinarily banks in the United States have a ‘ receiving teller,’ so called, 
whose special function it is to receive funds for deposit. If there is 
such an officer, a depositor who makes his payment into the hands of 
any other officer simply makes that recipient his own agent on this oc- 
casion for the purpose of transferring the funds to the bank, or to the 
receiving teller. If the officer fulfills his agency, and the funds, undim- 
inished in amount, come into the possession of the bank, or reach the 
hands of the receiving teller, then the debt of the bank accrues. Other- 
wise the deposit is not completed, and the bank is not liable, although 
the fault be wholly that of its officer to whom the payment was originally 
made. The corporation has not delegated to him that duty, and is not 
responsible for his performance of it. Very often the receiving officer 
has his peculiar and customary stand at the counter, made known to the 
public by a sign bearing the words ‘ Receiving Teller’. In such case, 
it would seem that the payment should be made to him at this stand. 
Certainly it must be made to him within the banking rooms. Other- 
wise until he has brought the money into the banking rooms, its safety 
is still at the risk of the payer. Neither will it suffice for a depositor, 
seeking to evade the consequences of these rules of law, to show isola- 
ted cases of a contrary practice by his bank. Solitary instances of pay- 
ments of funds to another officer than the receiving teller are impotent 
to alter established principles. So long as such an office exists, and 
the incumbent continues duly to exercise his functions the money for de- 
posit ought in some manner to reach his hands, and proof of its occasion- 
ally coming to its destination through the hands of other agents of the 
institution is not enough to show that such a course is good and sufficient 
upon those occasions when it fails to effect this disposition of the money. 

‘’ Delivery of a deposit to the cashier, teller, or assistant teller at 
the bank, or to any officer of the bank having actual authority to receive 
it, or authority implied from usage, is good. For example, where a 
porter had for years been accustomed, without objection from any officer, 
to receive money from the express company at the bank, clearing house, 
or the express office, a delivery to him at the express office was held 
good.’’ 

Briefly, the situation is this: If the bank has expressly authorized 
an agent to receive deposits away from the bank, its liability is the same, 
with reference to any deposits so received, as though the deposit had 
been made with the receiving teller at the bank. 

The same is true where the bank has, by long usage, impliedly au- 
thorized an agent to receive deposits away from the bank. 

But no officer of a bank has, by virtue of his office alone, implied 
or inherent authority to receive deposits outside of the bank. 
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When a deposit is made outside the bank with one who has no author- 
ity, express or implied, to accept deposits away from the bank, the de- 
positor makes the acceptor his agent for purpose of making the deposit. 

In such case, if the money actually reaches the hands of the bank 
officer, properly authorized to receive deposits, the bank then becomes 
liable as in the case of a deposit regularly made. But if, in such case, 
the money does not reach the hands of the properly authorized officer, 
then the loss is upon the depositor. 


LEGAL TENDER. 
Editor Banking Law Journal. Newark, N J., July 24, 1911. 

Dear Str:—Will you kindly favor us with your opinion as to what coin and 
currency of the United States constitutes legal tender, in the eye of the law, in mak- 
ing tenders in connection with real estate and other commercial transactions. In this 
respect, is there any difference between gold coin and gold certificates ? 

Yours very truly, CuaRLEs T. CHAMPION, Secretary. 

Answer:—W hat is legal tender is to be determined from the Federal 
Statutes. As we construe them, pennies and nickels are legal tender 
up to the amount of twenty-five cents. Dimes, quarters and half dollars 
are legal tender up to the amount of ten dollars. See the October, 1909, 
issue of the BANKING LAW JOURNAL, page 780. 

Section 3585 of the United States Revised Statutes reads as follows: 
‘“The gold coins of the United States shall be a legal tender in all pay- 
ments at their nominal value when not below the standard weight and 
limit of tolerance provided by law for the single piece, and, when, re- 
duced in weight below such standard and tolerance, shall be a legal 
tender at valuation in proportion to their actual weight.’’ 

As to silver dollars, 20 Stat. L. 25, after providing for the coinage 
of silver dollars, reads: ‘* Which coins together with all silver dollars 
heretofore coined by the United States, of like weight and fineness, shall 
be a legal tender at their nominal value, for all debts and dues, public 
and private, except where otherwise expressly stipulated in the contract. 

Section 3588 provides that “United States notesshall be lawful money 
and a legal tender in payment of all debts, except for duties on imports 
and interest on the public debt.’’ 

Demand treasury notes are made legal tender ‘‘in like manner as 
United States notes,’’ by section 3589. 

The provision as to silver certificates,in 20 Stat. L. 26, is this: “" Said 
certificates shall be receivable for customs, taxes and all public dues.’’ 

22 Stat. L. 165 provides, with reference to gold certificates: “Said 
certificates shall be receivable for customs, taxes and all public dues.’’ 

In the November, 1909, issue of the BANKING LAW JOURNAL, at page 
872, the following was printed with reference to legal tender : 

‘“ Gold certificates are not a legal tender but are receivable forcustoms, 
taxes and all public debts. Silver certificates and national bank notes are 
not legal tender but are receivable in payment of taxes, excises, public 
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lands and all other payments to the United States, except duties on im- 
ports. While United States notes are legal tender, except for duties on 
imports and interest on the public debt, they have been received freely 
and without question by the Government since the resumption of specie 
payments in 1879. No foreign coin of any kind is legal tender. 


” 


ALTERATION. 


Editor Banking Law Journal. Augany, N. Y., July 10, 1911. 

Dear Str:—Please let us have your opinion on the following question: The 
holder of a promissory note, who received it from a person well known to him, was 
advised upon demanding payment from the maker that the note had been raised from 
fifty dollars to one hundred and fifty dollars. The maker claims that this is a com- 
plete defense to any action on the note against him. The holder insists that, as the 
signature was genuine, and he received it without knowledge of the raising of the 
amount, that he is entitled to the amount of the note as raised. What we wish to know 
is, which party is right ? Yours truly, CASHIER. 

Answer:—Neither party is right. If the holder is a holder in due 
course he can recover the amount for which the note was originally 
drawn. Tobe a holder in due course he must have received the instru- 
ment before maturity, for value and without notice of the fact that the 
note was raised or of any other fact showing that the maker had a de- 
fense to the instrument. If he is not a holder in due course he cannot 
recover on the note at all. 

This is covered by section 205 of the New York Negotiable Instru- 
ments Law, which reads: 

‘ Where a negotiable instrument is materially altered without the 
assent of all parties liable thereon, it is avoided except as against a party 
who has himself made, authorized or assented to the alteration and sub- 
sequent indorsers. But when an instrument has been materially altered 
and is in the hands of a holder in due course, not a party to the altera- 
tion, he may enforce payment thereof according to its original tenor.’’ 


MID-YEAR STATEMENT OF THE UNITED STATES MORTGAGE & 
TRUST COMPANY. 


The statement of the United States Mortgage and Trust Company for June 30, 
appeared in a four-panel folder of unusual attractiveness, both as to arrangement and 
typography. The statement itself occupies the middle panels, the personnel of the 
administration the left and a statement of departmental functions the right panels. 
President John W. Platten has with him a board of directors representative of lead- 
ing interests, and the growth of deposits to $57,615,359, must be very gratifying to 
him and his assuciates. On January Ist, 1911, the deposits stood at $43,415,252. 
The company has now regular clearing house membership, and its connections abroad 
make it an important factor in the foreign exchange field. Its reserves in cash and 
in bank totaled $11,336,266, or nearly 20 per cent. on all of its deposits. In the 
trust department it reports holdings of securities valued at $413,000,000, and it acts 
as trustee under mortgages for $843,000,000 of security issues. 
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OHIO BANKERS’ CONVENTION. 


HE twenty-first annual convention ot the Buckeye bankers was held at Cedar Point, 
Sandusky, July 6-7. The convention was not only large in numbers but en- 
thusiastic and earnest in its work, and the results of its deliberations will be of 

great benefit to the Ohio banking fraternity. 

The convention was called to order by the president, Geo. P. Jones, and an ad- 
dress of welcome, in behalf of the bankers of Sandusky was delivered by Judge E. B. 
King. Colonel J. J. Sullivan, president of the Central National Bank of Cleveland, re- 
sponded for the Ohio bankers saying, among other things: 

‘¢A few days ago I read an address in one of our newspapers, given by a Sepator 
of the United States at the graduating exercises of the Washington College of Law, 
in which he said, ‘ Within a decade we will see whether grievances of the people will 
be settled by law, or by the manner that has been in existence for two thousand years 
—the revolution of violence, and terror, and bloodshed.’ The doctrine is rank social- 
ism, and is unworthy a Senator of the United States. In my opinion the man who 
would utter such sentiments, and thereby fan the flame of discontent, is the foe, and 
not the friend of the people whose cause he appears to desire to champion.” 

In his annual address, President Jones said that there was no time since the or- 


ganization of the Association when so many problems of great importance presented 


themselves for solution. One of them was the question of the high rates of interest 
paid by banks on deposits, saying in part as follows: 

‘+ In some sections it is contended that, 4 per cent.on savings deposits is an exces- 
sive rate of interest and justly so when cost of handling is estimated from 4 to } of 1 
per cent. ; it does not enable the banker to deal in this class of business with anything 
like a fair margin of profit. It may have been justifiable in olden times, when exchange 
and collection charges increased the aggregate earnings more than enough to off-set 
the high rates of interest paid.” 

He also urged the establishment of a state clearing house association. He be- 
lieves that the ‘‘ supervision provided by a state clearing house association is much 
mre effective and, with this direct personal hold which the clearing house has over 
its members, it is able to adjust nearly every ditliculty expeditiously. 

The report of the secretary, S. B. Rankin, president of the Bank of South Charles- 
ton, shows a most gratifying increase in membership, the number enrolled now being 
908. It is confidently expected that this will be increased to one thousand during 
the coming year. 

An address was delivered by Hon. E. B. Vreeland on the ‘‘ Aldrich Plan for 
Reforming Our Banking and Currency System.” 

Wm. 8. Rowe, president of the First National Bank, of Cincinnati, spoke on 
‘¢ Bank Credits and the proposed New Banking Law,” saying in part: 

‘* Now, let us see how the proposed law will benefit the banker in the smaller places. 
In the first place, he becomes a member of the local branch of the association, and 
opens a reserve account with the central organization. He can then re-discount 
with it his shorter time paper. By applying to the local association, of which he is 
a member, he can, by paying a commission, secure the guarantee of that association 
on paper maturing inside of four mouths, which can be re-discounted by the central 


association, and he can get currency for crop moving, or any other purposes, and this 
last is a thing which he could not get to any extent in either the fall of 1907 or 1893.” 


Other addresses were made by P. W. Huntington, president of Huntington Na- 
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tional Bank, Columbus, on ‘‘ Extension of Credits and the Uses of Money;” R. H. 
MacMichael, of Pittsburg, on the ‘‘ Work of the American Institute of Banking,” and 
Geo. M. Reynolds, president Continental & Commercial National Bank, Chicago, on 
++ Currency Legislation.” 

Mr. Reynolds, after expressing his great pleasure in meeting such an intelligent 
body of men, spoke of the so-called Aldrich plan for forming a National Reserve As- 
sociation, saying: 

‘Tam not here to berate our present National banking system. I consider this 
system has served us better than we could have hoped for, in view of the rapid growth 
and development of our country, and the only reason that we have not had more 
trouble and more handicaps under this system, which is so inefficient and weak in 
many respects, is due, I believe, very largely to the fact that there has been a grow- 
ing use of credit in the transaction of business in this country. So rapid, indeed, 
has been the growth of credit in the transaction of business that to-day we do perhaps 
95 to 97 per cent. of our business upon credit. This has been brought about very 
largely through the establishment in every little hamlet and village all over the coun- 
try of banks, the officers of which have put in their time doing all they could to get 
the farmers and business men to open accounts with them. The result has been that 
almost every farmer in the country, to say nothing of the business man, today carries 
an account with the bank in the locality in which he lives. 

‘: The trouble with us to-day is that we have had such a rapid growth and devel- 
opment in our country that we have reached a point where the relation between ac- 
tual or lawful money and the amount of credit that we can give has gone about as far 
as it is possible to go without weakening the credit itself. The fact that so much of 
our business is done upon credit makes the question of credit the most potent factor 
in our commercial life, and if credit is stable it must be supported by a sound bank- 
ing and currency system which will support it in times of distress and times of crisis.” 

The speaker spoke at length and with complete knowledge of its details, of the 
so-called Aldrich plan for the formation of a National Reserve Association, ‘* a careful 
study of which,” he said, ‘+ will convince an open-minded man that all the requisite 
features have been well taken care of in the plans proposed at the present time. The 
Currency Commission has not taken action on the plan for the very reason they want 
to give the public ample time in which to have a free and frank discussion of the sub- 
ject, with a view of discovering the weak places, if there be any, and with a view of 
being able later on, when the plan is finally put up for their approval, to suggest such 
additions to it as may be necessary.” 

Mr. Reynolds urged the bankers to do their utmost to educate the public on im- 
portant financial questions, remarking that ‘+ the banker is the best possible avenue 
to disseminate information upon these subjects. The proposed cumency legislation 
is not a bankers’ bill, but the people's, the country’s, bill—a bill of the people, for 


the people, and by the people—and unless it can be taken out of politics we cannot 


hope to succeed.”’ 

‘* The plan that has been presented does not mean a revolution in any form, but 
it means only the augmentation, and not in a very marked degree at that, of our pres- 
ent National banking system. It does not interfere with a singie function which the 
banks of the country enjoy today, except that perhaps the Government deposits will 
be taken away from the National banks and be lodged with the new institution, and 
that the institution shall have the right to perpetuate or continue, at least for the time 
being, the circulation that is now in existence and maintained by the National banks 
of the country. Iam firmly of the opinion, and so are all of the people who have 
given consideration to this subject, that state banks and National banks should share 
alike in the benefits which will accrue to the profession through the establishment of 
this institution.” 


He also denounced what he called the ‘‘ sin” and almost crime committed by the 
bankers of our country in tabooing banks that show re-discounts in their published 
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statements. ‘‘ It is just as legitimate for a banker to rediscount paper in amounts ne 
cessary to take care of the requirements of his community as to accept deposits from 
that community. A bank that shows rediscounts in its published statements adver- 
tises to the world that it has an institution managed along conservative lines, that it 
has credit away from home as well as in its home community. A great deal of this 
criticism comes from banks that are not operated on such lines that they are able to 
get credit at all times. Re-discounting means a loaning of credit to good people 
when it is not convenient for the bank to loan the money itself.” 

‘* While we have had a growth in our banking power in the United States of 250 
per cent., we handle it with exactly the same methods as we have for the last fifty 
years. My own judgment is we have gone about as far in the development of this 
country with our vast amount of credits as we can go, or, at least, we must cut down 
in that development unless we can have assurance of a stability of credit upon which 
we will have to depend.” 

He then digressed for a moment and remarked that ‘‘ the time will come when 
we will have to reduce ourexpenditures. We are spending money to-day with a lavish 
hand; we are rioting, almost, in our success, because of the amount of money we are 
spending, and it is dye to the rapid increase in the increment of values. We are a 
new country and it will be some time, but it will come, when values in this country 
will have reached a maximum, and when they do and when men must measure their 
expenditures by the result of their effort and the caliber of their minds, there will 
be many men who will spend only one-tenth of what they are getting to-day.”’ 

The address was greatly applauded and only lack of space prevents printing it 
in full. 

Resolutions were adopted endorsing the Aldrich Reserve Association plan. 

The officers elected for the ensuing year are: W. P. Sharer, of Zanesville, pres- 
ident; 8. D. Fitton, of Hamilton, vice-president; 8S. B. Rankin, secretary; S. J. 
Brister, treasurer. 

Several New York City bankers attended the convention, notably L. R. Strong 
and Frank D. Brundage, of Knauth, Nachod & Kuhne. Mr. Brundage made him- 
self extremely popular by presenting several hundred fans to the over-heated delegates. 
Others present were: W. E. Purdy, assistant cashier of the Chase National Bank; 
L. M. De Vausney, assistant cashier of the Seaboard National Bank; W. E. Ward of 
the Mechanics & Metals National Bank; E. J. Gallien, of the Mercantile National 
Bank; J. P. Roach of the American Exchange National Bank; R. P. Grant, vice- 
president of the Irving National Exchange Bank. 


a | 


DATES OF 1911 BANKERS’ CONVENTIONS. 


Name. Place. Date. Secretary. Address. 
. .New Orleans... November 20-25. F. E. Farnsworth.1i PineSt.,N.Y 
..... Rochester September 7-9....Chas. H. Martin. . Boston. 

Arizona Prescott........@et. 3, 3 ...L. B. Christy ..... Phoenix. 
Illinois Springfield October.........R. L. Crampton. .. Chicago. 
Indiana........Indianpolis .....Oct. 25, 26.......Andrew Smith... .Indianapolis. 
Kentucky Lexington September....... Arch. B. Davis... Louisville. 
Vermont -Barton Aug. 16... ..... F. R. Dickerman...Bristol. 
Washington....Wenatchee.... Sept. 14, 15.16.. P.C. Kauffman....Tacoma. 
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THE INVESTMENT MARKET. 


The remarkable era of industrial development 
in the United States during the past decade, 
which caused such a tremendous increase in the 
output of securities, also caused a revolution in 
the conditions which attend the investment of 
capital. The fact that so many of the enterprises 
which were born during this period have proved 
very profitable, even though many of them ap- 


peared to be over-capitalized, had an important 


influence in producing the results. 
It will be recalled that on several occasions 
the issue of securities was so much greater than 
the ability of the country to absorb them, that 
several periods of acute indigestion occurred. 
Circumstances worked against getting sufficient 
help from foreign capital to relieve the situation 
and the greater part of the absorption of new 
issues had to be done with our own means. 
Naturally there arose a competition between 
the two general classes of securities—stocks and 
and most of the time the latter form was 
The 


market suffered periods of inactivity which caus- 


bonds ; 
compelled to take second place. bond 
ed discouragement to the many firms which make 
that business a specialty. Those who hold bonds 
as investments were compelled to see their 
market values sink so that if need arose to re- 
alize on their holdings a sacrifice was necessary. 
Corporations compelled to borrow money were 
called upon to pay higher rates on their new 
issues or yield a large discount from the par 
values. 

It was a case where the speculative market 
offered more attraction to the individuals who 


had money to invest than the more conservative 
bond market. 


A striking illustration of the conditions men- 
tioned is found in the case of the Union Pacific 
RailwayCompany. The increased earning power 
of this company made it possible to bring divi- 
dends on the common stock to 10 percent. : not- 
withstanding the fact that it has been for years 
an active speculative security, having originally 
represented little capital investment and hence 
largely the hopes of its optimistic managers, the 
realization of those hopes, aided in the past by 


shrewd market handling, have placed this stock 
in the list of ‘‘ investment securities” at a price 
about 175 ; on the other hand the 4 per cent. 
bonds of the company, obviously absolutely se- 
cure, and representing actual capital put into 
the company, have with difficulty been main- 
tained at par. 

The same story is to be told of many other 
securities; the enormous business of the country 
has yielded enormous profits which accrued to 
the shares. 
curement of fresh capital was effected more 


In many cases, therefore, the pro- 


easily by share issues than by the use of bonds; 
and where this could not be done, the large 
‘* shave” on new bond-issues drove companies 
to the use of short term notes bearing 5 to 6 
per cent. 


An indefinite continuance of these conditions 
would have so demoralized the bond-market that 
many houses would have been compelled to give 
up business. Only two ways of relief therefrom 
reaction in the share market and 


To a certain 


were possible : 
inducements to foreign capital. 
extent the latter course has been made use of, 
but it isa remarkable fact that the extent there- 
of has been upon the whole very limited. Re- 
markable because millions of our high-class 
bonds are ruling at rates which yield 1 to 2 per 
cent. more than is obtained abroad from securi- 
ties of the same class, yet ours do not draw the 
capital. 

Evidently foreigners do not know that the 
bonds referred to are high-class; so many of them 
have in the past been fooled by apparently good 
bonds of ours and lost; many of them still re- 
gard conditions here unstable; our legislation 
and other governmental action are not under- 
stood; and we have not educated them suffi- 
ciently in these matters. 

An exception may be made in the case of the 
British, who know a good deal more about these 
matters than those on the continent; but ‘even 
they have often queer views on the subject. 


Bond houses have recently taken heart at the 
apparent tendency toward reaction in the stock 
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market. 
stock market is inactive there is a cessation of 
flow of capital to shares; and this diverts a large 
amount of investment funds to the bond market. 

So far this year, from January 1, the sale 
of shares has been only a little more than half 
in number that was recorded last year; sales of 
bonds, on the other hand, show a gain of 25 per 
cent. over last year’s total; and when it is con- 
sidered that the stock exchange sales represent 
only a part of the totalin the case of bonds,— 
much more business being usually done by pri- 


It is a true diagnosis that when the 


vate sales—over the counter—there seems good 
reason for the hopefulness of bond dealers. 


The question is, Will it last? The outlook is 
apparently good for the year at least; and while 
itis risky to undertake prognostication, it would 
seem reasonable to look forward to a fair busi- 
ness even next year; although a partial recovery 
of the share market is one of the things which 
is to be expected. 

But reliance on the share market's dulness is 
not all; there should be a united and intelligent 
attempt to get at the millions of foreign money. 
France has annually about $800,000,000 to use 
in this way; why not undertake to improve re- 
lations by accurate information for those who 
have these funds, so as to get a larger part of 
that money ? Find out what the trouble is that 
stands in the way and then cure it. 

The matter is well worth much attention and 
we shall give it such in these pages hereafter. 
It has its important bearing for banks also, since 
they are carrying 2 or 3 billions of securities, a 


good part probably suffering from indigestion. 


While it is not safe to draw positive conclu- 
sions from such circumstances it is of some value 
in judging the trend of investment movement, 
to note how public offerings are responded to. 
Thus there was a tender of $250,000,000 to the 
United States Treasury for the $50,000,000 Pan- 
ama 3 per cents.; and for the more recent New 
York State 4 per cents, $12,500,000 offered, 
tenders amounted to $65,000,000. The former 
-went at about 24 per cent. premium, the latter 


3 per cent. In both cases five times the amount 
asked was offered; presumably those who made 
the offers knew where they could get the money, 
indicating that those amounts are ready for in- 
vestment in gilt-edge bonds. 
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A fairly large demand for bonds comes nat- 
urally from banks during the early part of 
each year, when demands for ordinary commer- 
cial loans slacken, and there is a surplus of 
funds in the banks which they wish to employ 
at some profit temporarily. The returns of the 
national banks show that they took fully 
$111,000,000 of miscellaneous securities be- 
tween January 7 and June 7th of this year; 
what the state banks and trust companies took 
is not susceptible of determination, but thee 
can be no doubt that the sum was considerable, 

lt is not always a profitable business for the 
banks to make such investments, because they 
often tind the market unfavorable, later in the 
year when they are compelled to sell securities 
te meet demands for funds. Nevertheless they 
absorb quite a large amount of the surplus bonds 
in this manner, and in many cases the bonds are 
eventually held permanently. 


A movement is on foot to obtain foreign capi- 
tal for real estate mortgages, upon a plan like 
that employed abroad, of issuing debentures 
secured by the mortgages, at a rate of interest 
slightly less than that which the mortgages 
bear. This is a favorite form of investment by 
small capitalists in both France and Germany, 
where nearly $4,000,000,000 of such debenture 
bonds are afloat. The underlying principle is 
the long term mortgage with instalment amorti- 
zation; whereby the borrower pays off his loan 
in, say, 40 years, by a payment annually in ad- 
dition to the interest, which operates as a sink- 
ing fund. The practice is almost unknown in 
this country, but should be made use of asa 
practical help to borrowers on realty. 

That there are ample funds for such loans was 
evidenced by the conclusion of negotiations for 
the advance of $8,000,000 for a new skyscraper 
now being erected in New York City. It is 
reported that the money was obtained chiefly 
in France, even though at the moment the con- 
ditions there were rather unfavorable. Details 
of the negotiation are lacking at this writing, 
but were evidently not unsatisfactory to the 
borrowers, compared with the terms which they 
could have obtained here. 

As has already been intimated, it is necessary 
in all endeavors to obtain funds abroad, to give 
the lenders there a satisfactory exhibit of the 
security offered. Several concerns are con- 
sidering the placing of realty mortgage bonds 
in foreign money centers; so long as they guard 
the security fairly, eliminate speculative values 
from all consideration, thus giving the people 
abroad ‘‘a square deal,” they have reason to 
hope for success; but if they will not accommo- 
date themselves to the views of those abroad, 
they cannot hope to get any appreciable share 
of the funds which those people have for in- 
vestment. 
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THIRD NATIONAL BANK, ST. LOUIS. 


HE recent promotion of three members of the official staff in the Third National 
Bank, of St. Louis, is a just recognition of the faithful services those gentlemen 


have rendered that institution. 


GEORGE W. GALBREATH, 
Vice-President, Third National Bank, St.Louis 


George W. Galbreath, who has been made a vice-president, was cashier of the 
Third National for fifteen years, during which time he was the chief assistant and ad- 
viser of its president, aiding him in bringing the bank up to its present leading posi- 
tion. For four years previous to his connection with the Third National he was a 
national bank examiner winning a high reputation in that position. He was formerly 
engaged in a financial and mercantile business at Sedalia. During his incumbency 
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as cashier he has seen the deposits of his institution increase from $2,622,000 to 
$36,000,000, with surplus and profits of over $2,000,000 and total resources of 
$42,000,000. It is doubtful if there are many banks in the United States that can 
show a better record for fifteen years, and much of the credit must be given to the 
excellent management of the president and his able assistants. 

Richard 8. Hawes, also a newly-elected vice-president, is well and favorably known 
in banking circles throughout the country. He entered the service of the Chemical 


RICHARD S. HAWES, 
Vice-President, Third National Bank, St. Louis. 


National Bank in 1892 as a messenger boy and pass-book clerk, and when that bank 
was absorbed by the Third National in 1897 he went to the latter institution. In 
1896 he was made assistant cashier holding that position until his present promotion 
to the vice-presidency. Mr. Hawes makes a specialty of attending bankers’ con- 
ventions in all sections of the country, as the representative of the Third National, and 
has an extensive acquaintance throughout the western country. He has aiways 
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taken an active interest in the Missouri Bankers’ Association and is entitled to much 
credit in aiding in its wonderful development. 

John R. Cooke, the newly-appointed cashier, has literally grown up with the 
bank. For over thirty-eight years he has been identified with the Third National, 
holding every position from messenger up to the one to which he has just been pro- 
moted, being in fact a well-deserved recognition of his long and faithful service. Mr. 
Cooke is well known and has hosts of friends. He is justly proud of the bank 


JOHN. R. COOKE, 
Cashier, Third National Bank, St. Louis. 


which he has practically seen grow, from a small institution, until it now takes a 
place as one of the largest and strongest banks in the Southwest. And the bank’s 
home is in keeping with its prominence, occupying an eighteen story, modernly- 
equipped building on one of the best corners in St. Louis. It is a combined bank 
and office building and is fitted with every convenience that could be desired in an 
up-to-date banking edifice.. The comfort of customers is especially looked after. 
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BOOK REVIEWS. 


SELOVER ON NEGOTIABLE INSTRUMENTS.—A second edition of Selover on Nego- 
tiable Instruments, by William H. Oppenheimer, has appeared. The book follows 
closely the Negotiable Instruments Statute, but does not omit the general rules of law 
which have been left out of the statute. It is replete-with citations and contains tables 
facilitating the finding of corresponding sections of the Negotiable Instruments Law 
in the different states. 


A prominent feature of this book lies in having the principal propositions of law 
expressed briefly in black letter type. The book is one of value upon the desk of any 
banker. It is published by the Keefe-Davidson Law Book Company, St. Paul, Minn. 


SELOVER ON Bank CoLLections.—We have received Selover on Bank Collections, 
also published by the Keefe-Davidson Law Book Company, of St. Paul, Minn. The 
law of bank collections is an intricate subject and it is not extensively treated in the 
books on the law of banking. It is a subject which requires careful treatment and 
well planned grouping of cases, in order that the reader may find what he is after, 
and, having found it, understand what he reads. This book fulfills these requirements. 

It is complete in its treatment of the questions which it takes up and devotes 
three hundred pages to the discussion of questions of bank collections, which, in 
general works on the law of banking, are given but a small portion of that space. 


5? 


THE SAFE DEPOSIT BULLETIN. 


The New York State Safe Deposit Association has begun the publication of a 
Bulletin which cannot fail to be useful to the members. It is typographically neat 
and its contents are interesting. The Association has abolished the initiation fee for 
membership and reduced the annual dues for associate members outside New York 
City to $10; the dues for the active members in New York City remaining at $25. 


GEORCE CUCKENBERCER. 


George Guckenberger, president of the Atlas National Bank of Cincinnati, Ohio, 
died June 23, after a protracted illness. The growth and prosperity of the institution 
with which he was identified are largely due to his ability and energy. In recognition 
of his sterling force of character and strict observance of what he considered the duty 
of an ideal banker, he was, for many years, president of the Cincinnati Clearing House 
Association holding that position at his death. He was an active member and one of 
the most earnest advocates of the Clearing House Section of the American Bankers’ 
Association and never missed a meeting until prevented by sickness. He was one of 
the original organizers and was president when the Clearing House Conference was 
organized, in Cleveland, in 1899. He was subsequently placed on the Executive Com- 
mittee of the Clearing House Conference, serving in that capacity until the Clearing 
House Section was organized in St. Louis, in 1906. He was vice-president of the 
Section at the time of his decease and would have been elected president at the next 
annual convention. He had also served for two years on the Executive Council of 
the American Bankers’ Association. He was an untiring worker and his death leaves 
a void that will be hard to fill. He was a man of excellent judgment, true to his 
friends, and all who came in contact with him were charmed with his personality. 
His loss will be greatly felt, not alone in the immediate locality of his lifework, but 
by his many friends in the American Bankers’ Association and among the banking 
fraternity throughout the entire country. 
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RESERVE AGENTS APPROVED IN JULY. 

The following banks were approved as Reserve Agents in July: 

Mechanics & Metals National Bank, New York, for First Nat. Bank, Frederick, 
Okla.; First Nat. Bank, Mc Donough, Ga.; Cherokee Nat. Bank, Vinita, Okla. ; Pur- 
cellville Nat. Bank, Purcellville, Va.; State Nat. Bank, Oklahoma City, Okla. ; Pitts- 
burg Nat. Bank, Pittsburg, Tex.; First Nat. Bank, Tarboro, N. C. 

National Park Bank, New York, for Cordell Nat. Bank, Cordell, Okla.; First 
Nat. Bank, Knoxville, Pa. 


American Exchange National Bank, New York, for Commonwealth Nat. Bank, 
Kansas City, Mo.; First Nat. Bank, Oakley, Kans. 

Chatham & Phenix National Bank, New York, for Fiist Nat. Bank, Detroit, 
Mich.; Pequnnock Nat. Bank, Bridgeport, Conn.; National Bank of Commerce, 
Baltimore, Md.; Manufactures & Traders Nat. Bank, Buffalo, N. Y.; National Bank 
of Commerce, Norfolk, Va.; Hardin Nat. Bank, Elizabethtown, Ky. 

Fourth National Bank, New York, for First Nat. Bank, Mount Vernon, N. Y.; 
First Nat. Bank, Hammond, Ind.; Merchants’ Nat. Bank, Richmond, Va.; Common- 
wealth Nat. Bank, Dalles, Tex.; Fletcher American Nat. Bank, Indianapolis, Ind. ; 
First Nat. Bank, Perry, N. Y.; Seattle Nat. Bank, Seattle, Wash. 

Chase National Bank, New York,for Nat. Bank of Liberty, Liberty, N. Y.; Hamlin 
Nat. Bank, Holcomb, N. Y.; Merchants Nat. Bank, Montgomery, W. Va. 

Hanover National Bank, New York, for First Nat. Bank, East Smithfield, Pa. ; 
Peoples State Nat. Bank, Custer City, Okla.; Peoples Nat. Bank, Checotah, Okla. ; 
State Nat. Bank, Oklahoma City, Okla.; Pine Bush Nat. Bank, Pine Bush, N. Y.; 
First Nat. Bank, Gibsland, La.; Farmers Nat. Bank, Chinook, Mont.; First Nat. 
Bank, Bay Shore, N. Y. 

National Nassau Bank, New York, for Nat. Bank of Baltimore, Baltimore; Na- 
tional Commercial Bank, Albany, N. Y.; First Nat. Bank, Boston, Mass.; Seattle 
Nat. Bank, Seattle, Wash. 


Seaboard National Bank, New York, for First Nat. Bank, Poteau, Okla.; Con- 


tinental Nat. Bank, Indianapolis, Ind.; State Nat. Bank, Oklahoma City, Okla. ; 
Merchants’ Nat. Bank, Salisaw, Okla. 


Irving National Exchange Bank, New York, for German Nat. Bank, Cincinnati, 
Ohio; Third Nat. Bank, Pittsburg, Pa.; Farmers Nat. Bank, New Holland, Pa.; 
Hamlin Nat. Bank, Holcomb, N. Y.; National Bank of Commerce, Norfolk, Va. 

National City Bank, Chicago, for First Nat, Bank, San Jose, Cal.; Pasadena Nat. 
Bark, Pasadena, Cal.; First Nat. Bank, Alexandria, La.; Sheridan Nat. Bank, Sheri- 
dan, Wyo.; First Nat. Bank, Greenwood, Ind.; National Bank of Commerce, Balti- 
more, Md. 

Corn Exchange National Bink, Chicago, for Gogebic Nat. Bank, Ironwood, 
Mich. ; National Bank of Commerce,Shawnee, Okla. ; First Nat. Bank, Fingall, N. D. 

Continental & Commercial National Bank, Chicago, for First Nat. Bank, Newman 
Grove, Neb.; First Nat. Bank, Quitman, Ga.; First Nat. Bank, Brunswick, Neb. ; 
Fourth Nat. Bank, Cincinnati,Ohio; Mount Prospect Nat. Bank, Mount Prospect, Ill. 

Fort Dearborn National Bank, Chicago, for First Nat. Bank, Nanticoke, Pa. ; 
Farmers Nat. Bank, Rossville, Ill.; City Nat Bank, Evanston, IIl.; Merchants’ Nat. 
Bank, Jersey City, N. J. 

National Bank of the Republic, Chicago, for Farmers Nat. Bank, Rossville, Ill. ; 
State Nat. Bank, Oklahoma City, Okla. 

Corn Exchange National Bank, Philadelphia, for Gadsden Nat. Bank, Gadsden, Ala. 

Fourth Street National Bank, Philadelphia, for Hudson County Nat. Bank, Jersey 
City, N. J. 

Mellon National Bank, Pittsburg, Pa., for Portland Nat. Bank, Portland, Me. 

First National Bank, Cleveland, for City Nat. Bank, Auburn, Ind.; National 
Chautauqua County Bank, Jamestown, N. Y.; Farmers Nat. Bank, Selinsgrove, Pa. ; 
Nat. Bank of Commerce, Adrian, Mich. 

Third National Bank, St. Louis, Mo., for First Nat. Bank, Blue Mound, III. ; 
First Nat. Bank, Morrisonville, Il!.; National Bank of Commerce, Hominy, Okla. 








BANKS. 


Bank of N Y. N. B. A.... 


Bank of the Manhattan Co. 
Merchants’ Nationa! . ; 
Mechanics & Metals Nat.. 
Bank of America 
National City 

Chemical National 
Merchants’ Exch. National 
Gallatin National 

Nat. Butchers & Drovers. 
sreenwich. . 

American Exchange Nat. 
Nat Bank of Commerce. . 
Mercantile National 


Chatham & Phenix Nat.... 


Hanover National . 
Citizen’s Central National 
National Nassau. 

Market & Fulton Nat..... 
Metropolitan Bank ...... 
Corn Exchange 

Importers & Traders’ Nat 
National Park ote 
East River National 
Fourth National 

Second National. 

First National 

Irving National Exchange 
Bowery 

N. Y. County National 
German-American 
Chase National 

Fifth Avenue 

German Exchange 
Germania 

Lincoln National 
Garfield National 

Fifth National 

Bank of the Metropolis. . . 
West Side Bank 

Seaboard National 
Liberty National 

N. Y. Produce Exchange 
State Bank 

Fourteenth Street Bank.. 
Coal & Iron Nat'l Bank.. 
Union Exchange Nat. .. 
Nassau Nat., Brooklyn... 
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COMPARATIVE NEW YORK BANK STATEMENT. 


Tne following tabie shows the ioans and deposits of the associated banks, reportea w the New 
York Clearing House for the weeks ending July 30, 1910, and July 29, 1911, respectively, to- 
gether with a computation of the proportionate increase*or decrease of deposits for the year: 


Loans and 
Discounts, 
Average, 
1910, 


$18.649 ooo 


32.850 000 
19,6y0,000 
52. 301,600 
23.614,200 
157.540 700 
27.982,000 
6.745.500 
8 437,100 
2,524,700 
oo 
3*,947,700 
134,080, 100 
13.948,600 
3,787,500 
14.635.400 
1,8 32,900 
60,129 300 
21.738,700 
7.170.000 
8,589,400 
11,475,800 
39.879.000 
25,066,000 


80, 162,000) 


1.466, 300 
24,875,000 
12,502,000 
99.178 800 
20.172.600 


3.562.000! 


7.829,200 
3.926, 300 
70.977.200 
12,6:8.300 
4,02 4,800 
4.872.100 
13,682,100 
8.095.600 
3.440. 500 
11,438,000 
4.255.000 
18.409,000 





19,007,100 
8,123,700 


14,903,000 


Loans and 
Discounts 


194,201,090 
30.834,000 
7,159,000 





* United States Deposits included, $1,638.800 a 
The returns of the trust companies for July 29 will be found on page xviii. 





Deposits, 
* Average, 
1910. 


$ 16,223,000) $ 18,718,000 


40,000,000: 
20,551,000 
51,105,200 
23,198,800 
161,547,300 
25,847,000 
6.952.90C 
6,621.g00 
2,341,200 
8,043.400 
28,621,000 
22,820,000 
9,864,700 
3,386,700 
14,326,300 
2,181,900 
69,321,200 
21,219,400 
8,055,200 
8,704.300 
11,848,900 
48.681,000 
22 250,000 
84,467,000 
1.672.500 
22,775,000 
12,184,000 
86,996.000 
23.418,90c 
3,716,000 
7.871,500 
3,787 .400 
79,468,000 
14,118,100 


3.904.600 
5.544.400 
14 403,700 
8,055,400 
3.768, 500 
11,320,000 
4.781,000 
21,203,000 
20,764,800 
9.842, 300 
17,880,000 


Legal Net | 

Deposits, 

Average, 
IgII. 


48,050,000 
22,024,000 
54,352,000 
29,931,000 
196,251,000 
29,023,000 
7,315,000 
7,104,000 
2,583,000 


9.397 ,000 





40,688,000 
121,838,000 
12,0€6,000 
3-529,000 
16,291,000 
2,328,000 
81.278,000 
22.430,000 
10,748,000 
9.32 3,000 
10,893,000 
58,250,000 
24,449,000 
91,377,000 
1,675.000 
42.082,000 
13,801 ,000| 
117,776,000 
27,908,000 
3,633,000 
8.594,000 
3.752,000 
95.481 .000 
14,743,000 
3.651 000 
6.538.000 
16,700,000 
9.148,000 
4.012.000 
13,146,000 
5.279.000 
25.768.000 
18,106,00c 
10,265,000 
20,158,000 
7.327.000 
6.293.000 





Deposits, 
Per Cent. of 
Inc. Dec 


15. 
20. 
7. 
6. 
29. 
21. 
12. 
5. 
7. 
10. 
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